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INTRODUCTION 


This is a study of the control exercised by Anglo-Amencan 
law over voluntary sex expression. Because the repressive 
rules as to voluntary sexual activity make articulate the 
affirmative law of marriage, it is in effect a study of the 
law of marriage, of the forces which have moulded that 
law. 

An account of the English law of sexual morality is an 
account largely of the difficulties of formulatmg and, more, 
of admimstermg the rules prohibiting extra-marital sex 
expression. The difficulties arise out of the fact that in 
voluntary sex expression there is, ex l^pothest, no conflict 
of individual interests. In soaal activity generally the 
commumty mterferes to harmonize the desires of its 
members. To the extent that the interests of individuals 
conflict, show active divergences, it is to the interest of 
soaety to reconcile those mterests. This is the function 
of most law. 

In the case of the family that conflict may not be present. 
If two individuals desire the same end, soaety may yet 
oppose Itself to their umted interests, may oppose its will 
to theirs. The opposition is, m oiigm, a matter of 
soaal defence. The purpose of the family is the benefit 
of the young. To effect that purpose and guard the 
family, soaety has built a legal wall with a single gateway. 
The gateway is marriage. The gate itself is close-barred 
with formulas which assure that any who enter mto the 
family relation will not pervert the function of the family 
mstitution. They wiU form no sexual union other than 
monogamous marriage. Once havmg entered such union 
they will observe certain soaal rules toward each other 
and toward their children. They will not terminate the 
relationship except m a stnet form approved and super- 
vised by the community. 

To enforce its concept of family organization regardless 
of the desires of the individuals concerned, society has 
enacted criminal laws. Anyone who violates such laws 
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and goes contrary to the social concept is to be punished. 
The concept of monogamous marriage is upheld by laws 
prohibiting other forms of sexual union. The laws for- 
mulating the institution of marriage^ and the laws con- 
trollmg voluntary non-marital sex expression are the same 
law looked at from different sides. 

It IS the accepted modem theory that the family is not 
rooted m marriage but rather marriage in the family. As 
one studies marriage by studying the background of 
family organization, one must likewise study voluntary 
sex expression in the frame of family institutions. Those 
institutions antedate the English law by which they were 
adopted. It was the Church which, durmg most of 
Enghsh history, administered the laws relating to the 
family and to morahty, and it is in the origins of the 
Church’s dortrmes that one must seek the seeds of family 
institutions which have grown into the Enghsh law. 
These origins are grounded in primitive custom and early 
Hebrew law, in the conditions, as well, amid which the 
Christian Church first developed. These doctrines, mtro- 
duced mto England, came into contact with the mdigenous 
Saxon customs, and out of the contact developed a dual 
system which continued for a time after the Norman 
Conquest. As the Church became more powerful and her 
legal institutions crystallized, her jurisiction over the 
family, including sexual morahty, became mcreasmgly 
exclusive. The form and expressions of the Church’s 
attitude have survived throughout Enghsh history and, 
paradoxically, in the American institutions which were m 
origm a revolt agamst them. 

So long as the Church’s doctrines of family organization 
were an integral part of the social fabric, so long were the 
repressive laws of sex successfully admimstered. As the 
Church’s moral hold weakened, the Church’s legal hold 
became more difficult. For a time the Crown gave its 
support through the High Commission. For a time the 
Puritans tried a system of their own. But for the greater 

1 Meaning the creation the family, not the organization of the fiunily. 
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part of the period of the past six hundred years the history 
of the control of sex expression in England and America 
has been the history of administrative failures. 

This study may make cleat some of the specific reasons 
for this failure. More important, it may throw some 
light on the relation and non-relation of law and social 
restraint. 
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CHAPTER I 

AMONG PRIAOTIVE PEOPLES 

The savage is popularly conceived to be comfortably free 
from the trammels of sex repression. As applied to the 
majority of primitive peoples this idea is, however, untrue. 
Bemuse the restraint does not express it^ in the ways to 
which a civihxed observer is accustomed is no denial of the 
fiict of restraint. Ignoring those tribes which permit pre- 
pubertal intercourse and those among whom pre-nuptial 
intercourse is a preliminary to marriage, most of the savage 
and barbarous peoples emphasixe antenuptial chastity as an 
ideal and attempt, with more or less success, to enforce it 
in practice.! 

The ideal of chastity among savages arises from no lofty 
idealism. Its practice may not even be conscious ; it may 
be a purely physiological lack of sex activity. To the 
extent that the savage’s chastity is consaous, it is not 
because he believes chastity to be in itself a virtue. The 
reasons are ulterior and deflate. The sacrifice of immediate 
sensual gratification results ftom sociological and economic 
wants.* 

The absence of sex expression from physiological causes 
is periodic. In the sexual instinct as in the nutritive there 
is a law of rhythm. Satisfaction of appetite is followed by 
a reaction during which the impulse and the organs upon 
which the impulse depends require rest and recuperation. 
Gradually the secretions are built up again. Moll and 
Havelock Kllis have worked out the mechanism of sexual 
inqiulse into a process of tumescence and detumescence. 
At the top of the curve of recuperation detumescence 
follows like an explosion of gathered forces. Natural 
chastity is the psychological concomitant of the period of 
detumescence : its first moment is the strong reaction which 
follows the violent expression. The foundation of absolute 
abstinence ftom sexual activity is the resting period.* 

! Cttwley, Cbtstih. This emy u tepiinted in Cnwley. Sutttu. 

■Fiaaet.A£«tf • Ca^, a«rt»(|r. 

B * 
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Besides this physiological basis of sexual periodicity, 
chastity among savages is founded upon reasons which are 
sociological and economic. Because the terms are more 
descriptive, the sociological foundation may best be called 
the “ property basis ” of chastity, and the economic founda- 
tion the ** contamination basis.” 

Woman, from almost the earliest period, has been con- 
sidered the property of man.^ The notion has, of course, 
e:q>ressed itself in many ways of social and political signifi- 
cance. In its sexual significance, however, the expression 
of female ownership must be either pre-marital or marital. 
The pre-marital property-right which accrues to the father 
need not exist in the same social system as the marital 
property-right accruing to the husband. But usually the 
two forms of ownership are associated. 

Where wife-purchase is the method whereby marnage is 
efiected, it is obvious that the husband may feel a sense of 
ownership in the chattel for which he has paid. This feel- 
ing of ownership, wounded by infidelity on the wife’s part, 
builds up in the husband a sense of jealousy.* In New 
Zealand, for instance, though before marriage a woman 
may indulge her sexual desires, immediately upon wifehood 
she becomes taboo to all but her husband. Should she 
thereafter allow invasion of her husband’s property-right, 
not only she but her paramour as well would be subject to 
awfiil and mysterious penalties.’ 

The owner of property may himself make use of it as he 
sees fit. The wife’s liberties with another man are no 
o^ce to the husband if they take place with his per- 
mission. A generous husband, in Melanesia and among 
some American Indian tribes, may offer his wife to a fdend 
as an egression of hospitality.* Less generous husbands 
along t^ Ivory Giast, and among t^ Bakoks of the 
Cameroon, exact compensation for the use of their wives. 

^ Wectemiarck, MonJ lAwr, I, 619 ff. ; Sut h e ri a n d , I, 8. 

* Hattknd, n, 102. 

* Ibid., n. 17}. Ai to West African natives tee iM., II, 116. 

* Mi., 11 , ijo f., 219 S. Fot onmetoua futthet c!iamples tee ibid.. 
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If such compensation is not forthcoming, the husband noay 
exact physic^ retribution from the ofiimding male. This 
arrangement for compensation leads to various profitable 
tricks : among many African tribes the husbands encourage 
lapses on the part of their wives, swooping down upon the 
lovers for their dues ; among the Kaffirs of the South a 
co-operative wife may assist her husband therein by 
seducing unsuspecting males.* 

Where the husband must acquire his wife by purchase, 
the woman’s fiither has property of marketable value. 
The value is the highest price th^ the father may expect 
upon sale of his daughter for marriage. If a daughter has 
lost her chastity, among many peoples she docs not fetch 
so high a bride-price. The reasons for ascribing value to 
virginity ate obscure. Professor Wcstermarck suggests 
that this enhancement of value depends upon the sub- 
conscious preference of the man for a virgin bride. A 
man may feel jealousy towards a woman who has had 
previous relations with other men. There may be an 
instinctive appreciation of virginal coyness. And, pos- 
sibly more important, there may be a warmer response 
from a woman whom the man is the first to satisfy.* The 
late Professor Sumner called this ** a singular extension of 
the monopoly principle.” • 

Whatever the basis for the value ascribed to female 
virginity, it is the belief among many primitive peoples 
that chastity is a duty which an unmarried girl owes to her 
father. Two examples of this widespread practice will 
suffice as illustrations. Among die Yakuts and among 
the Tshi-speaking peoples of the Gold Coast chastity per se 
is of no great importance. It is maintained only b^use 
of the duty of daughter not to diminish her fiitber’s 
property-value in her. But when there is no expectation 
of further profit from a daughter’s chastity — as where there 
is no hope of selling her, or where a man has seduced a 
giri and in consequence has paid her bride-price without 

* Hartlind, IL 115-121, toS f., 215 f. 

* Wetteniiim:k,i&rWMMr, II,4j4f. * Sntnoer, | 572. 
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matrying her— the pueats regard with indifference any 
excesses in which the girl may later indulge.^ 

However the evidence of proprietary right in women 
may show itself whether it be prc-maritally or during the 
marriag e relation, it is clear that the sense of ownership 
has e^ted a strong influence in building up restrictions 
on promiscuous sex^ expression. Less widely recogniaed 
than this property basis for chastity is the contamination 
basis. Though ^ influence of tl:^ contamination basis 
has persisted only indirectly in our present social concepts, 
its diffusion was just as widespread, its influence just as 
real. Omtamination we may divide for convenience into 
its two expressions : contagion which results from direct 
sexual contact, and infection which, magically, a&cts 
distant objects. 

With a unanimity which is practically universal, the male 
sex ascribes to the female a relative iofetiority in physical 
sttengtii. This idea arises, of course, out of t^ di&tenccs 
in secondary sexual characteristics. In the same way that 
a comparatively dvilired man may fear that an excess of 
female association will cause e^minacy in him, so mote 
strongly does the savage fed that intimacy of contact with 
the fenude will transfer her properties to him and, less 
inq>ortant, his properties to her. In the closest form of 
contact, the sexual, it is natural that this fear should be 
accentuated. 

There is, however, another and a better reason for the 
primitive man to feel that he is being contaminated with 
female inferiotity in strength. As has been suggested in 
out passing notice of the physiological process of de- 
tumescence, sexual intercourse is foUowed by a ten^rary 
depression resulting from increased blood-pressure. This 
temporary depression has led to the almost world-wide 

iHattknd, II, 119, 179 f. Tbete vu an inteieitiag tarriTal of thb 
enttotn in Nonnan kw. i£ a ftmair heir waa unchaste during the period of 
her custody, she was fcom tigr inhetuanoe. Lyttelton obaersed 

dttt this tevete penalty arose “not ao nmeb fitoin a ngotous sense of the 
heinoasaess of the fmtt, as £tom the notioa of an advanteae due to the Lord 
from die mamage of his ward, which he probably might be deprived of by 
her being dishononied.” Gknrilk, c. la, 178 f. and note. 
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belief that sexual intetcoutse is weakening. The savage, 
associating with the act the person acting, has accepted the 
£sct that wotnan herself is a weakening influence.^ 

It is this supposed weakening effect of sexual relations — 
and its complement, the belief that male semen is a source of 
strength — that have led many and divers tribes to enjoin con- 
tinence on warriors and hunters. Activities which demand 
strength and fortitude demand, of necessity, chastity.* 

Beddes these dangers of contagion with female char- 
acteristics, the fear of contamination from sexual inter- 
course expresses itself in a notion of diffesed infection, a 
permeation of a deadly disease to things far afield from 
the sexual act itself. The germ of this infection may in 
some cases be illicit intercourse ; in other cases it may be 
any sexual connexion, even if matrimonial. 

The baneful efiects of illicit love may express themselves 
in serious personal and economic consequences. It is a 
common notion among savages that the infidelity of the 
wife at home prevents the husband from killing game and 
even exposes him to imminent danger of him^ being 
wounded or killed by wild beasts. too, is infidelity on 
the part of Malagasy women in Madagascar thougltf to 
lead to the injury or death of a husband who is absent at 
war. The workings of this sympathetic magic may bring 
grief as well to the wife at home, because the converse of 
these statements must likewise be true. Among many 
tribes, it seems, any mishap to the husband during the 
chase or during battle is set down to the score of the wife’s 
misconduct at home. It is not unlikely that the husband 
will return and visit his ill-luck upon ^e innocent object 
of his suspicions.* 

The food prepared by an unfiuthful wife is thought 
among the Wayao and Mang’anja of Lake Nyassa to 
poison the husband who eats it.* According to a belief 
among the Zuliis, if a person who has had illicit connexion 

* For eramplet tee Fraaer, Pj/ebt^j Tafk^ 48 f. ; Ari^ 128, 

^ Huthod* n» 1x1 f. 
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with the spouse of one who lies sick should theieaftet visit 
the sick-ioom, the sick person is immediately oppressed 
with a cold sweat and dies.' So it was, too, that the 
Romans believed that bakers, cooks, and butlers, those in 
attendance upon the person, should be strictly chaste. 
After an act of incontinence they should not touch food 
until after a purification. In seif-protection the Romans 
sought for such duties the services of a boy xmder puberty 
or a young virgin.* 

More serious in its economic consequences is the efiect 
of illicit sexual commerce in blighting the crops. The 
notion is so widespread as to exist both in the East Indies 
and in Africa. In Sumatra the Battas and in Borneo the 
Dyaks and others punish adultery and fornication with 
great severity and prescribe elaborate rituals to appease 
the gods and repair the damage thus done to the crops. 
Drought and famine are thought by various Negro tribes 
to follow breaches in the code of sexual morality.* 

The sympathetic relation supposed to exist between the 
commerce of the sexes and ferity of the earth expresses 
itself not only in the effects of illicit intercourse, but of all 
sexual connexion. And it expresses itself divergently. 
On the principle of homeopathic or imitative magic some 
tribes have thought the practice of sexual intercourse to 
quicken the growth of trees and plants. Some have 
believed the dkect opposite. This opposite belief is based 
on the notion that the vigour which is saved from the 
reproduction of the human kind will form, as it were, a 
store of energy whereby other creatures, whether vege- 
table or animal, will somehow benefit in propagating their 
spedes.' Though this notion was magical in inception, 
at a later time the anger of spiritual beings was thought to 
be invoked by sexual commerce. This gave a rchgious 
sanction to the old taboo.* 

> Piuer, Pifdf’t TtuJk, 49. looest imoog die Yakut* 1 * though to cause 
hlindneaa : Sumner, g x8 (quoting}. 

* Fraaet, Art, U, 1x5 f. 

* For ekbotatioa and futtba ezamples, see Ftaaer, lA^ Art, II, 104-1 16 ; 
PtyWt Tuh, c. 4. 

« Ftsaet, Abit/t Art, II, 117. ‘ Ftaaet, PtjtUt lath, 44-47. 
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Examples are numerous, widespread. Tribes of Central 
American Indians sleep apart from their wives for some 
days at sowing time, and in Nicaragua for the whole 
period from the sowing of maixe to the reaping. During 
the practice of magic rites to make the crops grow. Central 
Australian headmen refrain from matrimonial intercourse. 
In Melanesia, in Manipur, in Assam, in Arabia, the belief 
exists that a breach of continence at a time when the crops 
require attention would have a profoundly adverse effect 
upon the success of the produce. For that reason too in 
ancient Greece the olive crop was gathered by pure boys 
and virgins.! 

As crops are affected, so too are the domestic animals. 
Among the Akamba and Akikuyu of British East Africa 
intercourse between men and women is strictly forbidden 
while cattle are at pasture. Such human sex relations 
would cause injury to the cattle.* 

Fear of contamination, then, exercises in primitive 
societies a very real restraint upon sex expression. But 
not only in a general sense is this true. There are special 
periods during which sexual connexion constitutes an 
extraordinary danger. Women during menstruation, 
pregnancy, and childbirth, and boys and girls at puberty, 
are regarded by early man as being in a mysterious religious 
state which necessitates the imposition of restrictions and 
safeguards, of taboos. At puberty it is a common rule 
that neither sex may see each other. During pregnancy 
there is sometimes avoidsmee between wife and husband. 
Adultery at that time may even be considered fatal to the 
child. And the prohibition of intercourse during men- 
struation is so fundamental an element of savage ritual as 
to be almost universal.* 

From even so hurried a discussion as this it may be seen 
that in the opinion of many peoples sexual irregularities. 


‘ Fnaer, MmA Art, II, 105 S. The survival of theae ideas as CTpirs aed 
in the penod of Lent will be diacusted c. 4. 

' Fraaer, FM Ler$, m, 141. 

' Crawley, Mutie &ut, 15 ; Hartland, II, 114, rji ; Ellis, Pnetokty •/ 
' T - ' ' -j f. For a good snmniary of the whole snl^ect 


. ; M'Kenaie, s8i t „ 

7 as a&cted by beliefs in ms^ m 


! Bnffiuilt, m, 5J}-3)6. 
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whetbet of the married or of the unmarried, are not merely 
nooral o&nces affecting only the few persons immediately 
concerned. They are belief to involve the whole peopk 
in danger of disaster, either directly by magical influence 
or indirectly through arousing the wrath of the gods to 
whom such acts are offensive. The welfare not only of 
the individuals has become involved, but of the whole 
community. This fear of social and economic danger 
transforms an individual sin into a public crime.’ Among 
the early Hebrews, more clearly probably than among any 
other people, can be seen this union of the two concepts, 
the personal with the communal, the religious with the 
sodri. 

^ Fnaet thus suraesta (Psyehi’i Talk, 42 f.) that when the pnmahment of 
«ez oBeocet u uoauly hanh, there is an iinpbcation that the ongmal moave 
for treatment was a superstition of pubhc ouigcr. 



CHAPTER n 

AMONG THE ANCIENT HEBREWS 

The chastity of females was guarded among die early 
Hebrews by laws which were severe and, according to our 
standards, cruel. This protccdon was due in the beginning, 
however, to no ethical concept of the virtue of chastity. 
Like the mote primitive peoples the Hebrews imposed t^ 
restrictions upon sex expression in an effort to protect the 
individual in his ownership of property and the com- 
munity in its freedom from the evds, magic or divine, 
which were thought to result from sexual indulgence. 
Ancient Hebrew continence rested on the property basis 
and the contamination basis. But there was among the 
Israelites another reason for further restriction of sex 
expression; that was the heresy basis. So strong was 
their concept of monotheism t^ any intimate contact 
with the followers of other gods was looked upon as an 
injury to the Hebrew god. Where such intimacy was the 
greatest, in sexual union, the danger was the greatest and 
added a new and righteous reason for legal severity. 

The Hebrew family was patriarchal. The women were 
under the control of the male head, the husband or the 
father. Associated with the patriarchal family was the 
system of wife-purchase. And, as among mote primitive 
peoples, this 1^ among the Hebrews to rules for the 
maintenance of female chastity. 

The property-right of the husband in the wife whom he 
had purebued was protected by the ultimate penalty, 
death.^ Numerous are the Biblical dgnunriftti nng of 
adultery * and numerous the stories of punishment to be 
visited on the offenders. Knowing the magnitude of the 
offence, Joseph many times avoided the seductions of 
Potiphar*8 wife, and at length had physically to flee £com 
her attempts upon him.* 

^ Ltvitkn* xs. lo ; Deatnooomy xnL ax. The death peoah; may nevex 
have been exacted in piBCtioe : Pitetaon. 

* Rj., Exodui XX. 14 ; Levincui xvui. ao. 



IZ SOCIAL CONTROL OF SEX EXPRESSION 

As the husband uras ptotected after purchase, so was 
the &ther protected before sale. The man who seduced 
a virgia was obliged to buy her of her fiither as his wife, 
at the price of ;o shekels of silver. If the father utterly 
refused to give his daughter in marriage to the seducer, 
the seducer was still bound to pay the same dowry as if 
he had married her a vitgin.i method of protection 
for the father was the more clearly necessary because, 
according to the law of Deuteronomy, a father warranted 
his daughter’s chastity. If a husband should complain 
that his wife was not a virgin at marriage, and this were 
judicially established, her father had to return to him the 
bdde-price.* 

That these rules were not meant as a protection of the 
purity of the woman against a guilty ofiender, but as a 
protection only of the property of her guardian against 
any trespasser,® is made obvious by three passages m the 
Mosaic law. First, the rule of Exodus as to seduction 
stands not among the laws of personal injury but at the 
close of a list of cases of pecuniary compensations for 
injury to property.* Second, the seducer’s knowledge of 
the woman’s married status was immaterial to the enme 
of adultery. Though Abimelech was ignorant of the fact 
that Sarah was the wife of Abraham, God warned him 
that he must sudler death for his intimacy with her.® And 
third, where no property-right in a woman existed which 
the Hebrew law wished to protect, infringement upon a 
woman’s chastity was not punishable. If a man had 
carnal knowledge of a Hebrew woman who was betrothed, 
he would be punished, as for adultery, by death * ; the 
property of hw betrot^d husband was invaded. But if 
the woman were not Hebrew but a bondmaid, and there- 
fore incapable of legal marriage wirii a Hebrew, though 

* Exodus xzii. i6, 17 ; Dentetonomy xxU. x8, 19. Dowry here means 
bt^pnee : Cross, 

* Deuteronomy xai. 15-ai. » Cross, 114. 

* Wiener, S3 (quotma). One of the objections to incestuous mtermarnace 

was lots of ti>e bnde-pnoe. ‘ Genesis xx. 2-7. 

' Deuteronomy xxlL ay, 24. 
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she were betrothed, her seducer was not to be put to 
death.' 

Among the Biblical Hebrews, as among their savage 
forebears, the fear of contamination from sexual contacts 
was as strong a reason for their legal restrictions on sex 
ejqjtession as was their interest in the protection of owner- 
ship of women. The contamination was again of two 
sorts : a contagion from the sexual act itself that would 
weaken the male, and an infection with which the act 
might taint the general property and welfare of the 
community. 

Because sexual intercourse causes temporary physical 
depression, the Proverbs warned against the weakness that 
would result to man. “He that keepeth company with 
harlots spendeth his substance.” * And again, “ Give not 
thy strength unto women.”* Strength here means not 
wealth but virihty. The advice is directed against such 
debauchery as is described m the early chapters of the 
Proverbs.* The importance of continence to warriors, 
probably as conserving their strength, was definitely 
emphasized by David; women, he said, had been kept 
from his soldiers for three days.® There are other in- 
ferences too in the Old Testament that there was a taboo 
on sexual intercourse to Israehtish warriors.® 

It is, however, more notably in the belief that sexual 
expression caused infection that the Hebrews applied the 
contamination basis and extended it. Not only did sex 
oflfcnces cause a sterilizing effect upon the fruits of the 
earth and domestic animals, but also upon women. 

After warning the Israelites against the practices of 
Egypt and Canaan, against adultery, incest, sodomy, and 
other sex crimes, the Lord said, “ Defile not ye yourselves 
in any of these things : for in all these the nations ate 
defiled which I cast out before you: And the land is 

^ Levmcus zix. 20 ; Suthedand, II, 129. * Pt ov c tfat szix. }. 

• Provetbt oxt j. * Toy, 540. 

* I Samuel XXL j. For a difietent eiplanatioo ice Robert^ Snddi, 4; ; f. 

' Deutetooomy «««- 10, ii, compatra with i Samuel xxi. 4, ] ; x Sanm 

xL II. 
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defiled : thetefofe do I visit the iniquity thereof upon it, 
and the land itself vomiteth out het inhabitants.” ^ The 
implication is that the land itself became physically tamted 
by sexual tnmsgressions so that it could no longer support 
the inhabitants. When Job was accused of adultery he 
passionately protested his innocence: “For this is an 
heinous crime ; yea, it is an inquity to be punished by the 
judges : for it is a Btt that consumeth to destruction, and 
would root out all mine increase.” • The Hebrew word 
here translated “ Increase ” commonly means “ the produce 
of the earth.” So to translate it. Job affirmed adultery 
to be destructive of the fruits of the ground.® 

More ejjjlidtly than the Bible states the infectious con- 
sequences of sexual transgressions upon productivity of 
the soil, it states the effects upon the fernhty of women. 
Sarah, Abraham’s wife, having been taken into the harem 
of a king who did not even know her to be the wife of 
the patriarch, God visited the king and his household with 
great plagues, especially by closing up the wombs of the 
king’s wives and maid-servants, so that they bore no 
children. Only when the king had discovered and con- 
fessed his sm, and Abraham had prayed God to forgive 
him, did the l^g’s women again become fruitful.* 

One finds among the Hebrews again, as among savage 
peoples, that the same restraints were placed upon sexual 
intercourse during special periods. Particularly severe 
and exacting were the restraints during the menstrual 
period ; cohabitation of husband and wife was forbidden 
on pain of excommunication of both. The separation had 
to take place a day in advance of the expected period and 
to contmue until after an elaborate purification had been 
performed.® Robertson Smith asserts the Semitic taboo 
of women during menstruation had nothing to do with 
respect for gods ; it sprang, like the same taboo among 
savages, from the mere terror of the supernatural influence 
‘ Levidcin xviii. * Job ***!• n-i*- 
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associated with menstruous blood, one of the strongest of 
primitive charms.^ 

Of greater import to the early Israelites than to the mote 
barbarous peoples were the restrictions on sex expression 
during the period of childbirth and thereafter. For the 
space of seven days after birth of a male child and 14 
days after birth of a female diild, besides an added seven 
days in both cases, a woman was unclean and could not 
be approached by her husband.* The Pharisees went so 
ftu; as to extend this period to 40 and 80 days respec- 
tively.* A suckling woman also was caution^ not to 
minister as a wife except at designated intervals from her 
ministrations as a mother.* 

These restraints placed by the early Hebrews upon sex 
expression were, as is obvious from comparison, the very 
restraints practised by primitive peoples in general. They 
were basically social ; they pertained to the relations of 
individual to individual, of individual to the community. 
But morality and law to the Jews meant not merely a 
control of human relations. The Jews were distinguished 
above all peoples for the importance that they attached 
to divine relations. Not only did they raise social morality 
to the level of a religious observance ; they raised religious 
observances to a position of such paramount importance 
as to comprehend the whole of morality. Infringement 
of a social practice became an ofiknee not to an individual 
alone or even to the community, but to the deity himself. 

In its simplest form the in^ortance of the relation of 
man to god expressed itself in ritual observances. The 
god must needs be approached carefully, inoffensively, in 
an acceptable state of grace. This to the Hebrews meant 
ceremonial cleanness. And of ceremonial cleanness one 
major element was sexual undefilement. “If any man’s 
seed of copulation go out from him, then he shall wash all 
his flesh in water, and be unclean until the even.” And 

^ Robeittoa Smith, 447 f. * Fnedlaiidef, 4x1 f. 

* Book of JubUeet uL 8-14 : Chutes, Apocrypha, II, i6. 

* Fnedlsndu, 41 j. 
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SO too tbe woman.^ Obfvioiisly, then, in the ptKcnce of 
the Lord one had to be sexually clean. Moses, beating 
the message that the Lord would reveal himself to the 
people on Sinai, warned them not to have connexion with 
their wives.* And as in the presence of the divinity 
himself, so in the presence of material things sacred to 
him, tWe could be no unclean expressions. G>njugal 
intercourse was forbidden in a room which contained a 
scroll of the divine law. Even sacred writings in general 
had to be hidden from contact with the venereal act,* 
and consecrated bread could not be eaten by those who 
had had recent contact with women.* 

If such restrictions were placed upon the laity in their 
occasional relations with the divme, it is but natural that 
greater precautions were taken in ihe case of the clergy. 
The Hebrew priest had to avoid unchaste practices : he 
was not allowed to marry a harlot or a pro&ne nor to 
marry a divorced wife ; the high priest was even forbidden 
to marry a widow.* This salutary restriction went yet a 
step further : because unchastity in a priest’s daughter 
profaned her father, and thereby the deity, it was to be 
punished by burning alive.* 

It must be remembered that at the period of the giving 
of the Biblical law the Hebrew god Yahveh was far from 
the universal God. He was but a tribal deity, one among 
the numerous Semitic gods even as his people were but 
one of the several tribes of Semites. He was competing 
with the other gods as the Hebrews were competing with 
other peoples. A victory for Israel was a victory for 
Yahve^ a victory for the s^tem, religious and social, with 
which Yahveh was associated. Because the Israehtes con- 
ceived their cause to be the right, they conceived their 
practices and their god to be the righ^ and other practices, 
other gods, wrong. 

^ Leriticiit *▼. i6, i8 ; tee aho Deutetooomy zxiii. lo, ii. 

* Eiodu ziz. II, 15. * Fnedkodef, 414. *i Samuel zzL 5. 

* Leviticua zzi. 7, 14. * Leriticaa z^ 9. 



AMONG THE ANCIENT HEBREWS 17 

Particularly is this assertion of tribal righteousness 
important in the realm of sexual practice. Sexual practice 
was, among the Semitic sects, a basic part of religious 
ritual. If the sexual practices which a foreign tribe held 
to be of religious significance were difierent from the 
IsraeUtish practice, a triumph of these foreign practices 
represented to the Israehtes a triumph of a foreign god. 
As Professor Westermarck has carefully pointed out in 
relation to homosexual expressions, the excessive sinfulness 
ascribed to homosexuality by Hebrew law cannot be 
adequately accounted for either by utilitarian considera- 
tions, as the lowering of the birth-rate, or by instinctive 
disgust.^ Sodomy and bestiahty were punishable by 
death.* 

The Hebrews’ abhorrence of sodomy largely developed 
from their hatred of a foreign cult. Unnatural vice was 
the sin of people who were not the chosen people • ; it was 
because of these abominations that the Canaanites were 
driven out of the land of Israel.* Sodomy, we know, was 
not a social practice among the Ginaanites but a religious 
practice. The Hebrew word Kadesb, translated sodomite, 
properly denotes a man dedicated to a deity. As there 
were female temple prostitutes, union with whom signified 
to the worshipper a union with the deity itself, so among 
the Ginaanites there were male devotees who transmitted 
the blessings of the gods. It is but natural that a Yahveh- 
worshipper should regard with utmost horror these 
practices of an idolatrous and competing cult.® 

The intimate connexion between unnatural sex ex- 
pression and heresy, as it developed first in Hebrew law, 
is generally understood. It is strange then that no one 
should yet have pressed the question further to inquire 
whether there was a s imilar confusion between natural sex 
expression and foreign religious beliefs. To press the 

^ Westemiatck, MortJ Lbas, 11, 486. 

' Lenticus zx. ij, ; Ei^us zzu. 19 ; see also Leritkus zviiL 22, 25, 
and Deuteronomy szvii. 21. The beast too was to be slain. 

* Westetmarck, Marti Lkts, II, 487. 

* Leviticus zz. 2} ; I Kings ziv. 24 ; xv. 12 ; zzit. 46, 

' Westetmarck, Moral Unu, II, 487 f. 
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question brings out the striking reason why the Hebrews 
asserted with such vigour a condemnation of various 
normal sexual reladonsUps. 

The censure which the Hebrew law expressed of normal 
sexual intercourse, in so far as it depend^ upon the rigid 
maintenance of Yahveh-worship, showed itself in the Bible 
in three forms. There was condemnation of religious pros- 
titution. There was condemnation of mixed marriages. 
There was condemnation of ordinary extra-marital relations 
with non-Hebraic women. 

In the religions of many of the peoples who were neigh- 
bours of Israel there was a deification of the reproductive 
forces of nature. Associated with the worship of the 
Babylonian goddess Istat and the sects derived therefrom 
was the system of sacred prostitution. The sexual con- 
nexion with the priestess was in no sense a union for 
personal gratification. It was solely for religious worship — 
was, in fiux, an approach to the goddess herself. Early the 
Israelites came into contact with these practices, and early 
were they condemned by the prophets and lawgivers as 
contrary to the practices of Yahveh-worship. “ After the 
doings of the land of Egypt, wherein ye dwelt, shall ye not 
do : and after the doings of the land of Canaan, whither I 
bring you, shall ye not do : neither shall ye walk in their 
ordinances. Ye shall do my judgments, and keep mine 
ordinances, to walk therein : I am the Lord your God.” ^ 
Again, “There shall be no whore of the daughters of 
Israel, nor a sodomite of the sons of Israel” has been 
interpreted by modem commentators to have been meant 
in no genertd sense but as a specific proscription of 
immorality practised in the worship of a deity or in the 
temple predncts.* 

Notwithstanding these prohibitions the two wicked sons 
of Eli lay with the women assembled at the door of the 
tabernacle.* Nor were Eli’s sons alone in their wicked- 
ness. Soon thereafter Yahveh had to curse King Jehoram 

* Levitkot xriiL 5, 4. 

* Deutaxjaatay mi. 17. Dnyet, 264 f. ; tee also Tonier, 25. 

■ X Samuel IL 22. 
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with an incutable disease of the bowels because he had 
“made Judah and the inhabitants of Jerusalem go 
a-whoting, Uke to the whoredoms of the house of 
Ahab.” ^ 

By the eighth century sacred harlotry had become so 
established among the Hebrews that the energy of the 
prophets was ta«d to restrain it.* Hosea, pleading, 
threatening, noted how the Israehtes had gone whoring 
from under their God, how they sacrificed on the moun- 
tain tops and burned incense under the trees, how they 
worshipped with harlots.* Ezekiel gave a long account 
of the whoredoms of Aholah and Aholibah committed 
with the Assyrians and Babylonians. Aholah and Aholibah 
represented Israel and Judah.* They defiled themselves 
with Assyrian idols and did not abandon the whoredoms 
of Egypt. According to Ezekiel the Lord threatened the 
most dire punishments of slaying and burning in order 
to eradicate this lewdness.* 

The threats could not stem the tide of prostitution. At 
the local shrines of North Israel the worship of Yahveh 
was deeply infected with Canaanitish practices.* Qan 
life gave way to life in large cities. In Jerusalem and 
Alexandria, with their mixed populations, sexual immorahty 
grew and became organized. Prostitutes flocked to the 
aties. The first nine chapters of Proverbs is a fait repre- 
sentation of conditions in the third and second centuries 
B.c.^ The temple was filled with riot and revellings by 
the heathen, who dallied with harlots, and had to do with 
women within the sacred prednets.* 

But not only in this obvious way did the Hebrew 
prophets realize that men might be seduced from their 
worship of Yahveh. It was women, they recognized, that 
established the religious belief of the family. The marriage 
with an alien woman meant the marriage with an alien 
god. The Lord warned the Israelites to show no mercy to 

» a Chianides xxi. ij, 18. * Cheyne. » Hosea iv. 10-15. 

* Cook, Old Testament, VI, 97 f. Or litetally Samana and Jenuakm ; 

Spence and n, 18 (Baekiel mn. q. rriji. 

• Cheyne. » Toy, 45. • M accal ^ vL 4. 
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the Hitdtcs, Giigashitcs, Amontes, Canaanites, Petizzites, 
Hivites, and Jebusites ; “ neither shalt thou make marriages 
with them. . . . For they will turn away thy son from 
following me, that they may serve other go^ : so will 
the anger of the Lord lx kindled against you, and destroy 
thee suddenly.” ^ 

All sorts of disorders were said to be bom of the 
marriages contracted with foreigners. The ofispring 
seemed doomed to a bad career. The son of a mixed 
Israelite and Egyptian marriage blasphemed the name of 
the Eternal.* Zabad, son of an Ammonite, and Jehozabad, 
son of a Moabite, assassinated Joash.* The Chronicles 
seem to attribute Rehoboam’s crime to his origin, for his 
mother was an Ammonite.* 

Notwithstanding the precept of Deuteronomy, notwith- 
standing the disastrous consequences of its violation, the 
enforcement of this prohibition of intermarriage met with 
opposition and was, at first, a failure.* Nehemiah found 
the Judzans married to Philistine women and the children 
unable to speak the language of the Jews. He told what 
a great transgression against God it was to marry strange 
women ; he punished the oficnders severely ; he exacted 
an oath against repetition of the offence.* 

It was not Nehemiah, however, but Ezra, who set him- 
self seriously the task of eradicating this heretical practice. 
Though even before the exile Israel’s attitude toward other 
nations had been marked by no great cordiality, Ezra 
deliberately aimed to cultivate a spirit of exclusiveness.’ 
Doubtless he considered the situation serious. He found 
not only the Israelites, but their Levites and priests as 
well, married themselves, and marrying their sons, to the 
daughters of the people of the lands where they lived, 
mingling their holy s^ with the people of those lands 
and doing according to their abominations. The result 

* Deuteronomy vil. 1-4. For timikr prohibhloni lee Deuteronomy sdii 
5, 7, 8 ; Number* xzv. 1-18. 

' Levitku* zziT. 10, It. * 1 Qironklei xdv. 36. 

* 2 ChmoKie* xu. i}, 14. * Benzinger. 

* Nebemkh xiiL 25-27. * Selbie, Gtattbs. 
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of Em’s imptessive public ptayct, of his pleas and thteats, 
was a wholesale divorce of the Israelites from their alien 
wives and an abandonment of the children bom of such 
marriages.^ 

Even as mixed marriage was condemned in Biblical 
law, so was the casual intercourse of a son of Israel with a 
Gentile, or with a foreign slave with whom there could 
be no valid betrothal, a serious offence. The reason was 
the same, the seduction from Yahveh. The Lord warned 
the people through Moses lest “ thou take of their daughters 
unto thy sons, and their daughters go a-whoring after 
their gods, and make thy sons go a-whoring after their 
gods ... for the Lord, whose name is Jealous, is a jealous 
God.” * 

The Mishnah named him ** who cohabits with a Syrian 
woman ” — /.e. a Gentile, an idol-worshipper — among those 
whom the xealots might strike down. Although this rule 
was rendered harmless m practice by impossible con- 
ditions, accotdmg to the Babylonian Talmud the rabbinical 
courts did consider such an offence deserving of pumsh- 
ment on the ground of imphed idol-worship.* “For 
Judah has profaned the sanctuary of the Lord which he 
loved, and has cohabited with the daughter of a strange 
god.”* 

The classical example of Yahveh’s anger at a violation 
of this principle is the case of King Solomon, often dted 
by the later prophets. Solomon loved many strange 
women, a daughter of Pharaoh, Moabites, Ammonites, 
Edomites, Zidonians, Hittites, "of nations concerning 
which the Lord said unto the children of Israel, Ye shall 
not go in to them, neither shall they come in unto you : 
for surely they will turn away your heart after their gods.” 
These women did turn away Solomon’s heart : he went 
after Ashtoreth, goddess of t^ Zidonians, and Milcom, the 
abomination of the Ammonites ; he built a high place for 

* Ena oc. iz., x. Pot tbe geneal subject tee 

* Exodus xxxiv. 16. 

* Malacbi iL ti (Hebiew version). 
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Chemosh and foi Molech, gods of the Moabites and 
Ammonites. Yahveh was angered. He decided that 
Solomon was to be the last of his dynasty.^ 

The other example of Yahveh’s wrath for a sexual- 
heretical offence is of mote interest and of vastly more 
importance in our history of the control of sexual expres- 
sion. When the people of Israel abode at Shittim, they 
began to commit whoredom with the daughters of Moab. 
They made sacrifices to Baal-Peor. God therefore visited 
them with a plague which killed 24,000.* 

Now it was a general custom at that time that divinity 
was local, territorial. The god of a country ruled that 
country. Strangers, visitors in the country, worshipped the 
local ruling deity. There ate then but two possible reasons 
for Yahveh’s anger. Either the territory in question had 
become Yahveh’s by tight of conquest, which the context 
makes doubtful. Or the writer of the chapter had dis- 
carded the doctrine that Yahveh could be worshipped only 
in his own land. Perchance the recollection of the nomadic 
life of the Israelites served to keep alive and develop a 
larger view of Yahveh’s activity : in the arc or his angel 
Yahveh accompanied the people from place to place and, 
being in their midst, demanded that they should worship 
no other god.* 

Whatever the reason, we see here as early as the fifteenth 
century b.c. the tendency to universalize a tribal god, to 
extend his precepts to foreign lands. It is that extension 
of Yahveh-worship which, in the sphere of sexual morality 
as in other social institutions, has proceeded through the 
media of Christian doctrine into European law. 

The sexual morality of die ancient Hebrews, though 
possibly high in comparison with the level of the times, 
was far from exemplary. The Biblical accounts of sexual 
misconduct begin early. The story of Judah, son of 
Jacob, and his relations with Tamar,* now regarded as 

* I Kings c. zi. See Toy, 4} f. * Numben c. zzv. 

* Gtay, 382. * Genesis szzvui, 14 ff. 
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latgely eponymous, probably reflects with some accuracy 
the manners and customs of the Hebrews and their 
Palestinian neighbours. The story makes it clear that 
chastity in Palestine, among men at least, was the exc^mon 
rather than the rule. 

The practice of ritual prostitution, much as it was con- 
demned by the orthodox, was a potent factor in extra-marital 
sex expression. In the later days harlots became so 
numerous among the Jews that they had a market-place 
all to themselves.^ The violations of the sexual code were 
recognized and regretted by the prophets. Jeremiah 
spoke often the prevalence of adultery.* Likewise did 
EzekicL* But adultery continued to increase. By the 
time of the destruction of Jerusalem adulterers abounded 
to such an extent that the practice of trying women 
suspected of adultery by the ordeal of “ bitter waters ” * 
had to be abohshed, for the trial was supposed to be 
eflectual only if the husband were himself guiltless of 
adultery.* In discontinuing the practice. Rabbi Johanan 
ben Zaccai remarked that a bachelor residing in the dty 
who abstained from sin was one of the three objects of 
proclamation by the Holy One, the others being a poor 
m a n who restored lost property, and a rich man who 
tithed his produce unostentatiously.® 

With a decadence in moral practice comes generally a 
reaction of moral attitude, a tightening of moral precept. 
Among all the ancient Hebrew law as to sex expression 
there was no punishment provided for voluntary sexual 
relations between the unmarried. Fornication was not a 
crime. The Hebrews of Biblical times looked upon sexual 
morality in its social and religious implications only, not 
in its purely ethical. If the girl were an adult — that 
is, over the age of twelve years and six months — the 
man having intercourse with her not only was guilty of 

* Pmehea. ■ Jcfemiah iz. i, 2 ; zsilL 10, 14 ; ziiz. ij. 

• RacHel xvi. 15-45 ; mli. 6 ; zziL 10, ii ; xxxiii. 26. 

* Numbers v. 12-51. 

• Hoses iv. 14. Selbie, OrM ; Hales, HI, 142. 
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no ctime ; he was not even liable to het father for her 
bride-price.^ 

Not only was a single act of sexual union among the 
unmarried disregarded, but continued extra-marital co- 
habitation was not criminally punishable. Selden thought 
that the provision in Deuteronomy about the whoredom 
of Israelidsh women * was directed against such repeated 
freedom of the body.* Upon this passage there has been 
considerable dispute among Talmudic writers. It is a 
reasonable conclusion to c^w that if the woman gave 
herself over to only one man, though upon repeated 
occasions, neither party committed a Scriptural ofience.* 
Modem commentators go so £ur as to declare that the 
passage had no reference to ordinary sexual immorality 
but was meant only to prohibit ritual prostitution.® 

There su%, besides, several warnings in the Proverbs 
against the evils of whoredom. But in one of the passages 
the man is thought of as married, and in the other the 
woman against whom he is warned is married.® On reach- 
mg the age of eighteen it was the duty of a man to take a 
wife, and in no case should a Hebrew have passed his 
twentieth year utunarried.^ Because the Israelites married 
at an early age, there was little danger of simple fornica- 
tion. The Biblical passages concerning whoredom may 
be taken mainly to be warnings against adultery. The 
sexual connexion of utunarried adults was not thought of 
as an evil if both participants were Hebrews. 

Because the Biblical law seemed inadequate to deal with 
the increasing tide of sexual immorality toward the begin- 
ning of the Christian era, reformers attempted in three ways 
to make the rules more inclusive : they sought to reinterpret 
the older statements to make them more restriedve of sexual 
conduct ; they sought to impose new and stricter laws to 
meet specifically tte new situations; or they sought to 
withdraw entirdy from the seemingly hopel^s environ- 

^ SeUen, Uxer EMm, Lib. I, c. i6. * Deutefoaomy sziii. 17. 

• Sdden, Dt Jun, lib. V, c. 4. * Dembitz. 

■ Ddvcf, 164 f. See abo Turner, 15. 

'Ftovetfaev. 15, 18; Til. 19. See Toy. 103. 


' Friedlaivfef, 408. 
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ment and, secluded, to ptacdse among themselves a mote 
stem code of sexual motality. 

The leintetptetation of old Hebrew doctrines was some- 
what forced to meet the altered conditions. Philo Judaeus, 
for instance, asserted that the sixth commandment of the 
Decalogue conveyed by imphcation a command against 
seduction, unnatural crimes, debauchery, and indulgence 
in all illicit and incontinent connexions.^ This was far 
beyond the conception of the Hebrews of the Mosaic 
period. Much later, Maimonides epitomixed the state- 
ment of this tendency : “ The object of these precepts is 
to diminish sexual intercourse, to restrain as much as 
possible indulgence in lust, and to teach that this enjoy- 
ment does not, as foolish people think, include in its^ 
its final cause.” Again ; the object of ^the law is “ to 
inculcate the lesson that we ought to limit sexual inter- 
course, hold it in contempt, and only desire it rarely.* A 
far cry, this, from the early Hebrew encouragement of 
propagation I • 

Such textual interpretation had, one may suppose, little 
practical effect. To promote a popular revolution of moral 
practice, as of pohtical, a movement is necessary. And 
two movements there were in the last period of Hebrew 
independence. There were, on the one hand, the Phansees, 
and on the other the Essenes, who advocated specific and 
sharply divergent methods for reform of the low standards 
of sexual mo^ty. 

The Pharisees sought to attain their ends of reform by 
a return to the strict observance of the old written law. 
In emphasizing tradition they were particularly scrupulous 
on questions of purity and non-contamination.* The 
formal expression of Pharisaic teachings may be most 
readily found in the Pseudepigrapha of the Old Testament. 
The Testaments of the Twelve Patriarchs, written about a 
century before the Qiristian era, contain many passages 

' Philo JudciM, m, I7J. * Philipsoa. 

• Gene«u i 28 , KdUi, 54, 62 ; lAvy, 174 B. ; Westennatek, Mand 
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ditcctly condemning fornication, a tenn but tately used 
in the Old Testament. To be sure the Pharisees denounced 
fornication as it was denounced in earlier times, for reasons 
of heresy, because “ separating from God, and bringing 
near to idols.” ^ But they condemned it more generally.* 
The Pharisaic expressions on the subject of sex have a ring 
almost like those of the later Christian ascetics : “ For evil 
are women, my children. . . . The angel of the Lord told 
me . . . that women are overcome by the spirit of formca- 
Uon more than men, and . . . plot against men. . . . Flee, 
therefore, fornication, my children. \ . . And if you wish 
to be pure in mind, guard your senses from every woman.” * 
The Pharisees went so far in their guardmg against the 
expression of sex as to prohibit exposure of the person 
through improper dress. “And to Adam alone did He 
give the wherewithal to cover his shame, of all the beasts 
and cattle. On this account . . . they . . . should not 
uncover themselves as the Gentiles uncover themselves.” * 
The Pharisees were practical, humanitarian. The 
Essenes were idealistic, humanistic. They sought not to 
raise the general level of popular sexual morality ; they 
sought only to perfect themselves, and that in part through 
a negation of sex. 

Among the most marked peculiarities of the Essenian 
fraternity was their aversion to marriage. Though some 
of the less rigid of their communities submitted to this as 
an inevitable evil,* those who were of higher pretensions 
and doubtless of higher estimation maintained inviolable 
celibacy.* Even those who permitted marriage considered 
only the social need of procreation and repudiated the 
personal gratification in the union of the sexes. The 

> Testament of Simeon y. } : Charles, Apotrypba, IL 502 ; Testament of 
Reuben iy. 6, 7 : Charles, U, 298 f. ; Testament of Judah xyui. 2, ) : Charles, 
II, 321. 

■Testament of Reuben L 6; yi. 4: Chsries, ApottypU, 11 , 296, 299; 
Testament of Judah ziy. 1-3 ; xy. i, 1 : Chsdes, n, 320. 

• Testament of Reuben cc y. and yi. : Cfaa^, Apoaypba, 11 , 299. Foml- 
catioo is the same m Jewish law as m the common law : Dembttz. 

■ Book of Jubilees lii. 30, 31 ; Chades, Apocnpba, II, 6 f., 17. Hus was 
a protest against the eyil of nudity as exp r e s sed m Gtedc games. 

‘ Josephus, queued by MoSatt. * Philo Judaeus, IV, 219-222. 
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foundation of this condemnation of mattiage and sex 
expression was, in part, a mistrust of woman. Woman 
was thought licentious, “ a selfish creature and one addicted 
to jealousy in an immoderate degree, terribly calculated to 
agitate and overtuhi the natural inclinations of a man, 
and to mislead him by her continual tricks.” ^ But woman 
was only an example of the attitude which the Essenes 
sought to shim. They considered all pleasure to be vice. 
Gsntinence and mastery over the passions constituted 
virtue.* 

This hatted of women and denial of pleasure arc the two 
pillars of asceticism. The spirit was to be made pure 
through a ban on all indulgence of the material body. 

There has been considerable debate as to whether 
Essenic doctrines influenced Christianity directly. The 
fact that the Pharisees and Sadducees are often denounced 
in the pages of the New Testament, while the Essenes are 
never mentioned, might plausibly be interpreted to show 
that the New Testament emanated from the side of the 
Essenes. John the Baptist was an Essene, and probably 
James of Jerusalem, brother of Jesus. Conceivably Jesus 
himself was trained m the pnnciples of the sect.* 

Whether or not Essenism h^ a direct influence on 
Christianity is unimportant here to decide. The Essenes 
were practising in Judea the spiritual mysticism which the 
Therapeuta: or Contemplatists were practising in Egypt, 
which the Manichaeans, the Neoplatonists, and innumer- 
able other sects were to practise throughout the Roman 
Empire. Their practices were a representation of a far 
wider expression which, in turn, was profoundly to aflect 
the Christian doctrines of sex.* 

* Philo Judsus, IV, 2X1 f. • Josmhus, quoted by Mofbtt. 

* Lea, SecerJeta! Cthba^, I, 9 f. ; Kirkup and Stock. 

* Miltnan, I, 162. Sec also Sutherland, I, 273-276. 



CHAPTER m 

AMONG THE EARLY CHRISTIANS 

The virtues lauded by Gospel teachings were love and 
charity. The virtues lauded by Patristic teachings were 
chastity and abstinence. Within a period of four centuries 
Christiaoity had changed its attitude of emotional ex- 
pression to an attitude of emotional suppression. Be- 
ginning with no new or complete doctrine of morals, the 
Gospel referred only to pre-existing Hebrew morality, 
confined itself to corrections in particulars. The influences 
which converted the simple Nazarcne expressions on sex 
into the elaborate Church formulae were the influences 
which changed the whole spiritual atmosphere of the 
Roman Empire. 

The Hebrew society in which Jesus moved had a code 
of sexual morality which, though decadent in practice, 
was accepted in theory. The Old Testament doctrines 
persisted which sought to control sex expression for 
reasons of property and social protection. Though the 
Christian Scriptures made but little mention of the property 
basis and the contamination basis for chastity, they often 
expressed a definite acceptance of the Hebrew laws govern- 
ing sexual conduct. The New Testament sought only to 
prevent violations of the existing Hebrew code. 

The basis for the control of sex expression which was 
most disputed at that time was the heresy basis. The 
Mediterranean world, restless with religious divergences, 
was keenly conscious of the ritual expressions of sex. The 
Disciples were therefore the more aware of their Hebrew 
beliefs that idol-worship was connected with sexual crime. 
Both James and Paul reiterated the doctrine that illicit 
expressions of sex were an evidence of worship of a foreign 
deity and a turning away from the true God.^ Most 
outspoken in his condemnation of sexual violations as 
heresy was St John the Divine. As to the practices of 
die ^urch of Thyatira, he said, “Thou sufferest that 
* Acta XV. to, x8, 19 ; i Corinthiam vL 9-10. 
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woman Je2ebel, which calleth herself a prophetess, to 
teach and to seduce my servants to commit fornication.” 
The Son of God, John warned, promised great tribulation 
to those who committed addtery with her.^ Jezebel, 
commentators have thought, was a symbolic name given 
to a Qialdean Sibyl, to whom there was a temple in Thya- 
tira, a representation of heathenish seduction.* Even more 
clear was the condemnation of the church of Pergamos for 
holding the doctrine of Balaam and committing fornication 
during the pagan festivals.* 

The Gospels themselves laid no special stress on chastity ; 
they oflered no new rules concerning unchastity. The 
passage in Matthew concerning adultery added nothing to 
the existing Jewish law.* And the passage, “ There ate 
eunuchs who have made themselves eunuchs for the 
kingdom of heaven’s sake,” * in no way implies that the 
only way in which the kingdom of heaven can be entered 
IS by becoming a eunuch. According to the ordinary view 
Jesus is represented as having misunderstood or evaded 
the discussion of the point raised by the Disciples.* 

It is not Jesus then to whom one must turn for an 
exposition of a distinctive New Testament doctrine of sex 
morals. It is to PauL Paul’s attitude is expressed most 
popularly in the first letter to the G>rinthians. “ It is 
good for a man not to touch a woman. Nevertheless, to 
avoid fornication, let every man have his own wife, and let 
every woman have her own husband. For I would that 
all men were even as myself. But every man hath his 
proper gift of God. I say therefore to the unmarried and 
widows, it is good for them if they abide even as I. But 
if they cannot contain, let them marry : for it is better to 
marry than to bum. Now concerning virgins I have no 
commandant of the Lord : yet I give my judgment If 
thou marry thou hast not sinned ; and if a virgin marry 

* Revelation ii. 18 ff. 

*Cook, New Testament, IV, 126 f. See <wrfhi, Chariea, Ca mmmtm y, 1 , 70. 

* ReveLttion u. 14. Cook, New Testament, W, )2} f. Aa to homO' 
•otuality and heresy, see Romans 1. 25-28. 

* Matthew v, 27, 28. * Matthew zht. 12. 


' Nortfacote, 367, note. 
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she hath not sinned. Nevertheless such shall have trouble 
in the flesh : He that is unmarried careth for the things 
that belong to the Lord, but he that is married careth for 
the things of the world.” ^ 

The first eight verses of this chapter were answers to 
specific questions put to Paul in a letter by the Corinthians. 
Jesus’s words in Matthew, c. xk., may have given rise to 
a notion in Corinth that Quistianity, like other ascetic 
religions and philosophies of the time, discouraged mar- 
riage. This was Paul’s answer, his denial.* 

This chapter with its specific direction and purpose 
has led Dean Miltnan and others to consider that Paul’s 
precepts on marriage and virginity were local and tem- 
porary, relating only to the special circumstances of those 
whom he addressed.* Paul, though ready himself to admit 
the highest and hardest claims of self-sacrifice, gave no 
undue ethical prominence to ccUbacy. He withheld his 
assistance, it is said, from the Oriental tendency toward 
asceticism.* His reasons for vii^jinity were purely practical 
and expedient 

There was, however, an element in Paul’s teachings on 
sex which was more than temporary and specific. This 
element was his acceptance of the idea of du^m. In his 
writings Paul emphasized again and again the conflict 
between the spirit and the flesh. “ In my flesh dwcUeth 
no good thing.” The mind serves the law of God, the 
flesh the law of sin.® The flesh lusteth against the spirit 
and the spirit against the flesh, and these are contrary the 
one to the other. The works of the flesh are adultery, 
fornication, uncleanness, lasciviousness.* 

If the flesh is necessarily evil, Paul’s conclusion is 
correct: “Mortify therefore your members which are 
upon the earth.” ’ If the flesh eaqpresses itself in acts of 
sex, mortification of the flesh demands a suppression of 

^ I Codnthku vii. i, 2, 7, 8, 9, 25, 28, 32, 33. 

■ Robettaon and Fhumner, 131, 13& 

I Milman, m, 292, note. * Nottbeote, 37). 

* Ramans vii. 18, 23. * Galatiana y. 17, 19. 

* Cokiaaiana iiL 5. See also i Cormthians yi 13, 18 ; i llieMaloniaiM 
iy. 3 ; Revelatioa m. 4. 
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sexual activity. In announcmg tihis doctrine Paul planted 
the Scriptuial seeds of an attitude that was to flourish 
abundantly in latet Christian teachings. 

The doctrine which Paul implanted was an^ly nourished 
from without. The environment in which Christianity 
developed was particularly fiivourable to the growth of 
the hardy seed of asceticism. There was a consciousness 
of religion and an interest in religious i^peal such as 
Western civilization had never before witnessed. There 
was an inequality and a restlessness in the sodal structure 
of the conglomerate Roman Empire amidst which men 
sought solution or escape. 

llie dualism which Paul inducted into Christianity was 
the pervading prindple of all die religious systems of the 
East. They all prodaimed the antithesis of the moral and 
the physical, the inherent purity and divinity of mind and 
spirit, and the inalienable evil of its antagonist, matter.^ 
This evil of matter took form in expression of sex. The 
Gnostics, for instance, considered marriage and sexual 
propagation as dther worthless or absolutely evil and 
frequently forbade all carnal pleasure.* Some of the 
Encratite sects condemned marriage and denounced sexual 
relations.* The Apostolid, Hicradans, and Eustathians, 
the Montanists and Novatians, all identified spirit with 
purity, matter with evil.* 

Of these Oriental cults two had a considerable influ- 
ence upon the development of the Christian doctrines of 
sex. The one was the Persian Manichaeism, the other the 
Alexandrian Neoplatonism. Manes carried the dualistic 
theory so fiu: as to hold that Adam was created not in the 
image of God but of Satan ; Eve was given him by Satan 
and represented seductive sensuousness. In Adam, how- 
ever, was a spark of light which struggled to carry on the 
process of his distillation, while evil demons sought to 
bind him by means of sensuality. Me was a discordant 
being.* 

> Mflnian, n. 84, * Bonnet. 
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The elements of Neoplatonism went back, of course, 
to classic Greek philosophy. Pythagoras had held chastity 
in great esteem, and so success^y had he inculcated tl^ 
virtue that ten of his disciples, attacked, died to a man 
rather than cross a bean-field, because beans had some 
mystical affinity with the seat of impure desire.* Plato 
himself had condemned extra-marital sex expression so 
harshly that afiection free from physical taint still bears 
his name. He had considered illicit sexual intercourse a 
public offence which ought to be punished by dvic 
ostracism.* Plato’s philosophical idea that sex expression 
was ddeterious spiritually was fortified by his misconceived 
medical idea that it was injurious physiadJy. Empedodes 
and Diodes had thought that semen came from the brain 
and spinal marrow and that excessive copulation injured 
the senses and the spine. This notion was adopt^ by 
Plato.* 

The Platonic doctrine of sex was but a part of the 
Platonic prindple of dualism.* When this prindple was 
merged with dements of Oriental philosophy, the result 
was a bizarre mysticism. The exponents of this Neo- 
platonism, Plotinus and Porphyry, denounced all passion 
as degrading to the soul.® Not only illidt sexual indulg- 
ence but all pleasure. Porphyry condemned. Horse- 
radng, the theatre, dancing, marriage, and mutton-chops 
were equally accursed ; those who indulged in them were 
the servants not of God but of the devil. St Augustine 
called Porphyry “ the most learned of philosophers.” • 

The Roman world into which these dualistic ideas were 
flung was far from ideal. In large parts of the Empire the 
population was little above barl^ty.^ At the beginning 
of the second century Dion Chrysostomus, humanitarian 
himself and not ascetic, spoke with indignation of the 

* Bigg. NttpUitmism, j8 f. ; Weftemiuck, Mtral Urns, 11 , 4)0 f. 

* Plato, Laav, Vm, 841. 

* AUfai^ 321. Fot the bann dooe to bicdogy by Flato’a m ii un de f ttand- 
ing tee Sing^ 17 ; Magnoa, 101-108. 

^ Milman, 11, 90 . 

* Lea, Sattrdotal aBkao, I, aS f. 

* Kg^ NttpiOtmim, 292 B. 


' Bigg, Oripiu, J03. 
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hottibk cancer of sexual impurity which sapped the life 
of the heathen world.^ 

In Spain unchastity was common ; parents would sell 
their own daughters for immoral uses.* Nor was sexual 
immorality confined to the more remote and uncivilized 
provinces. In Rome adultery was exceedingly Sequent. 
It burst out like a plague in the highest classes. The 
grand-niece of the Emperor Augustus, the sister of Cali- 
gula, the niece of the Emperor Claudius, were among those 
of the early Empire who were tried and punished as 
adulteresses. At the end of the second century the Emperor 
Septinuus Severus attempted energetically to give efiect to 
the laws against adultery. During his reign 3000 pro- 
cesses for adultery were instituted. The war against 
manners, however, proved unsuccessful ; the emperor 
tired of his efforts ; prosecutions stopped.* 

As among the Hebrews the decay of moral practices had 
led to the birth of moral principles by the Pharisees and 
Essenes, so among the Romans there was a revolt against 
the reigning licence which became articulate in Oriental 
dualism. There was no difficulty in populaxizmg the 
precepts of these Eastern cults, ^ides the missionaries 
and solitary preachers who tramped the roads that led to 
Rome, there was a whole class of wandering students and 
professors who roamed the country hawking their theories, 
“ patent medicines for the soul.” * 

When the Neoplatonic doctrine was introduced into 
Rome, powerful Romans harangued great audiences and 
fascinated them by “ Platonism half understood mixed with 
fanciful Orientalism.” "When Plotinus himself arrived in 
Rome in 244, crowds of senators, magistrates, and women 
of high rank came to listen to the obscure eloquence of 
the Egyptian mystic who summoned them, in words that 
moved St Augustine to admiration, “to fiee to the dear 
fatherland of souls, where the Father dwells.” * 

The Manichxan doctrine likewise found ready converts, 

i Bjgg. Nm>pkiomsm, 67-74. * Bigg, Origbu, soi. 

* V^oliey, 90 f. * Liadiay.I, 88£; ■ I^ 8t. 
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especially among the less educated. Its dogma was 
sim plifie d ; a shaip line was dtawn between the devil and 
the flesh on die one hand and God and the spirit on the 
other. The satanic origin of the universe fitted more 
easily into the social understanding of the times, formed 
a more secure basis for asceticism. 

Neoplatonism with its lofty ideals, and Manichaeism 
with its popular appeal, were active competitors with 
Christianity for Roman converts. The Chrisriftn Church, 
still persecuted, had as yet no power to impose its yoke 
on others. It could expand only by demonstrating in 
competition its claim to a higher sanctity and virtue. To 
eflect this end, the Qiurch came to phrase its doctrines 
more and more in the terms of dualism. In the process 
it came increasingly to accept the idea that mortification of 
the body constituted a triumph of the soul over the evil 
principle. The Eastern dualism had outbid Christianity, 
Dean Milman says, in that austerity, that imposing seLT- 
sacdfice, that intensity of devotion, which acts with the 
greatest n^idity and secures the most lasting authority 
over rude and unenlightened minds. To embrace within 
its pale those who would otherwise, according to the 
spirit of their age, have been carried beyond its sphere by 
some enthusiasm mote popular and better suited to the 
genius of the time, Qiristianity coalesced to a certain 
degree with its antagonists.^ From that union was bom 
the Christian doctrine of asceticism. 

The asceticism that developed in the early Church was 
in no direct sense Scriptural. Jesus, though in contact 
with ascetic movements, had manifested indifierence to- 
ward them. The only sense in which asceticism may even 
be termed Christian is that the New Testament’s emphasis 
on self-denial must iniiily a conflict with selfishness.* 
That the conflict with selfishness led to concrete and even 
extreme manifestations was purely a social phenomenon. 

The ascetic movement veas not new. It had long been 
raging like a mental qpidemic. Among the Jews the 
* Mflman, U, 94 f. * Nottiboote, 5614 £ (quoting). 
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Essenes, among the Egyptians die Thetaputx had had 
theit religious communities. Among the Gnostics and 
Maniducans, the Montanists andl^Novatians, there had 
been some who had caressed the logical conclusion of their 
dualistic beliefs by retiring from sodal contacts. Among 
even the Romans, whose practical genius was opposed to 
monasdcism, the Cynics of the later Empire had recom- 
mended the complete remmciation of dvic and domestic 
ties in order to spend life wholly in contemplation. And, 
during the persecutions, there had been individual Chrisrians 
who had fled to the solitudes of the desett.i 

It was, however, the Decian persecution that caused 
the flight of Christiaos to the desert to begin in earnest. 
Paul the Hermit vras the first. The Great Persecution 
gave added impetus. Antony, spreading the movement, 
followed. Eg3rpt was the favourite retreat. Wild vegeta- 
tion provided sustenance ; natural caves aflbrded shdter. 
Life could be maintained without great emphasis on the 
problem of maintenance. Before the end of the fourth 
century the monastic population of Egypt was nearly equal 
to the urban population. Even in the time of St Jerome 
50,000 monks would sometimes assemble at the Easter 
festivaL* 

It was Jerome in particular, who, having become imbued 
with the spirit of monaclusm in Egypt and Syria, sought to 
arouse the West to this sublime expression. Tluough his 
letters, descriptive of the purity and sanctity of total 
estrangement from worldly contacts, he succeeded in 
awakening an emulation of Ae principle in Rome, especially 
among t^ females. Matrons and virgins of patrician 
fiunilies embraced the monastic attitude with religious 
fervour. Though the neighbourhood of the metropolis 
was not as satisfactory as the desert for retreat, they 
attempted to practise in the midst of the city the rigid 
observances.* They succeeded, we shall see, at least to the 
extent of depriving their husbands of marital intercourse. 
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Petsecution, first causing flight, led later to a passionate 
religious desire to suflo:. The Christians wanted hardship. 
Through suffisring they mortified the flesh, magnified the 
spirit. The religious emphasis on the hemfter made this 
Me of little importance ; and suflering here was security 
for a greater glory after death. When the persecutions 
ceased, it was only through ascetic retreat that ^e Christian 
could oqiiess his desire to su&r for God. 

Psychologically the movement is understandable. The 
ideas of soc^ indulgence as expressed in the Roman world 
in which the converts had been reared, when brought into 
contact with the newly acquired Christian concept of sin, 
must have led to severe personal conflict.^ A seeming 
solution of the conflict was retreat. 

That the emphasis of early Christian asceticism was 
focused upon the evil of sex may be due to social or to 
psychological reasons. Christian asceticism was a revolt 
against the excesses of the pagan Empire. These pagan 
practices were expressed most obviously m sexual licence. 
A revolt against paganism was a revolt against sexual 
indulgence. 

In a more general sense, however, there is a strong inter- 
action between the religious and the sexual impulses. 
M'Dougall has pointed out that the intensification of 
thought and feeling which is caused by the repression of 
the sex impulse may easily afiect religious interests. It is 
true to-day, for example, that religious conversions are 
characteristic of adolescence. But the action of sex and 
religion is reciprocal. Even before its ascetic period 
Christianity had taught the evU of sex. When the aroused 
religious sense has once showed sex expression to be evil, 
the sex instinct gives rise t« a “ consciousness of sin,” an 
awareness of the powerful temptation to wrong-doing." 
Because this temptation is not easily combated in ordinary 
social surroundings, it may lead to ascetic escape. 

It was not these social and psychological reasons, how- 
ever, that consciously pointed out to the Christian ascetics 
1 EUm, Ptyduhgy of Sox, VI, i)i. * MTSougill, $65. 
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the baseness of sex. The reasons for their belief, so &r 
as they understood them, were physiological and religious. 
They felt a certain aesthetic revolt against the physiological 
processes of sex. They mentally associated the somal 
functions with other physical functions. The attitude was 
unpleasantly siunnuuized by St Augustine, “ Infer facts et 
minam nascimwr'* ^ 

The religious reason for the ascetic’s hatred of sex was 
the association of sex with the fall of man. The sin in the 
Garden of Eden, St Augustine maintained, had caused the 
sex organs to become the seat of lust. In Paradise the act 
of generation would have been free from sexual desire and 
ftee from shame. These members would have been as pure 
as other parts of the body. But the original sin was 
hereditary ; because of Adam sexual expression remained 
an evil.* 

The ascetic Qmstians translated into Qmrch doctrine 
their condemnation of the sexual impulse. They made 
all forms of extra-marital sex expression sin, and all action 
even vaguely conducive to it. Because they thought vir- 
ginity the prime virtue, they looked askance at marriage 
and succe^ed in enacting canons against the marriage 
of a widow or of a member of the sacerdotal class. The 
doctrines whidi they imposed fortified and expanded 
the asceticism of the Church in theory. The practical 
applications were not always successful. 

With the exception of a lifelong union of one man with 
one woman, the early Churdi pronoimced as mortal sins 
all forms of sexual rehnions.’ lliose not united in wedlock 
were forbidden by the Qiurch so much as to kiss each 
other. Any sexual desire in die unmarried, even though 
unaccompanied by an external act, was regarded as sinfiiL* 
In consequence, anything that would tend to arouse a 

* Rllw, PtyOel^rf Stx, VL ixa 

* Augu&eTBv dWiM d 3 , ub. xm. 

* For • complete (unmuuy of canonical and patrisoc dictates see Van 
Etpen, n. 240-247. 

< Westeiiiiatck,A<pn(/IdMr, n,4jif. See pp. 64 f . 
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feding of sexual excitement or a temptation to lust was 
condemned The Church prescribed punishment for the 
maintenance of harlots, the writing or reading of lascivious 
books, singing wanton songs, dicing suggestive dances, 
wearing improper clothing, bathing in mixed company, 
frequenting the theatre, or permitting suspected vigils or 
pemoctations of women in churches under pretence of 
devotion.' 

Because sexual activity was a complete evil, the absence 
of sexual activity came to be riiought a complete good. 
Sanctity and virginity were considered almost synonymous. 
Virgiaity worked mimcles. Because of her ch^ty, Mary, 
sister of Moses, was thought by St Ambrose to have 1^ 
the female band through the sea on foot* For the same 
reason Theda was reverenced even by lions ; the unfed 
beasts lying at the feet of their prey underwent a holy fast 
and neider with sharp claws nor with wanton look ventured 
to harm the virgin.* 

The glory of sainthood was reserved for those who, 
mid dangers, could preserve their virginity. Ursula, who, 
with her eleven thousand companions, chose death at the 
hands of the Huns rather than loss of chastity, has become 
one of the most revered of female saints. And likewise 
the English Ethddred is revered, who remained always a 
virgin though married to a king. St Catherine of Alex- 
andria, having rejected many offers of marriage, was taken 
up to heaven in vision and by the Virgin Mary was be- 
trothed to Christ. The Lord would intervene to preserve 
the virtue of His virgins. St Agnes, condemned to be 
delivered to the stews, when stripped naked, “God 
forthwith giveth her hayte such unwonted thicknes, 
that she seemeth more comelie attired therewith to the 
feete, tban if she had beene clothed.” And even mote 
remarkable was the miracle of St Gotgonia, who, with “ all 
her bodie and members thereof . . . bruised and broken 
most grievouslie,” even in her pain refused the ministra- 

1 Bindiam, VI, ija-ijS. 

* Migne, XVL 1198 fi : EiiutoUi. LXm, 54. • OU. 
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dons of a physician because bet modesty forbade bet being 
seen or touched by a man. God rewarded her with a 
miraculous cure.^ 

This exaltation of virginity could but lead to question- 
ing of the propriety of marriage. St Augustine affirmed 
virginity to be superior to marriage.* Even two centuries 
before that a council had excommunicated the monk 
Jovmian for denying virginity to be more meritorious than 
wedlock.* Though marriage might be a necessary expedient 
for the continuation of the species and a restraint on natural 
licentiousness, the Qiristian ascetics could not believe that 
Paul had meant really to approve marriage. St Jerome 
tolerated marriage b^use it provided the world with 
virgins. But he averred, going a step farther than Paul, 

It is good to marry simply because it is bad to bum.” * 

Although asceticism the Church to concede only a 
very unwilling assent to marriage, it never drove it to 
a complete denundation. It was in two comparatively 
minor ways that the ascetics’ scepticism of marriage 
expressed itself : in the system of sacerdotal celibacy, and 
in a ban upon second marriages. 

The Christian idea of priestly cehbacy was not original. 
Often in primitive societies the priestess had been regarded 
as married to the god whom she served. As we shall see, 
the notion was not umusual in early Christianity that a 
nuptial relation existed between an avowed virgin and the 
Deity. How, then, argued St C)rprian, could such a woman 
marry again ? ‘‘ If a husband come and see his wife lying 
with another man, is he not indignant and maddened ? . . . 
How indignant and angered then must Christ our Lord and 
Judge be, when He secs a virgin, dedicated to Himself, 
and consecrated to His holiness, lying with a man I . . . 
She who has been guilty of this crime is an adulteress, not 
against a husband, but Christ.” * 

The Scrqytures had placed no prohibition on the marriage 

* Uvu ef XTomm Samis, 148, 164 f. * Anguatine, Warks, VI, 505. 

* Westonurck, Mara! Lkes, n, 41 1. 

* Jttwne, VI, JO, 76. Sec also Dill, loj ff. 
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of the clergy. Notwithstanding the tendency in later New 
Testament Uterature to exalt celibacy, and notwithstanding 
the obscure relation of the passage in Revelation about 
the hundred forty and four thousand redeemed,^ there are 
passages in the Bible which show clerical celibacy not 
to have been demanded.* To the ascetics, however, who 
believed virgmity to be the one right rule and marriage to 
be but a concession, it was only logical to expect and 
require of the priesthood tbat they live up to the teal 
standard and not down to the conventional compromise. 
In the fourth century the Church was tom by argument 
on the marriage of the clergy. Had it not b^ for the 
moderating influence of Paphnutius, the demands on the 
priesthood might have gone much farther and, in their 
turn, have afliected the moral conditions and outlook of 
the laky.* 

The Christian opposition to second marriages was but 
an example of the attitude that marriage is at best only a 
sop to animal passions. The compromise was the mote 
obvious in relation to second marriages. Because of senti- 
ment* and because of aflection for the children whose 
interests might be prejudiced by a step-parent, the Romans 
had honoured persons content with one marriage. The 
Christians found in the Scriptures, however, a more 
inq>ortant basis for their stand. St Paul had made a com- 
parison between the marriage of man and woman and the 
union of Christ with the Church.* This symboUc emblem 
was emphasized by the later Church Fathers ; marriage 
was to endure regardless of death.* 

Among the literalists and extremists these doctrines of 
asceticism led to strange social expressions. They led to 
physical mutilation and to epidemics of avowed continence 
and platonic unions. 

B^eving that the sexual impulse must be conquered 


* Revelation «v. 1-5. • i Timothy ui. 2. 
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at all costs, zealots adopted a literal i nter p r etation of the 
twelfth verse of Matthew, c. xix.^ Odgen was the most 
famous of those who physically emasculated themselves. 
But previously St Justin Martyr had chronicled a similar 
case with thorough approbation.* A whole sect, called 
the Valesians, is said to have obtained proselytes by forcibly 
mutilating anyone so unfortunate as to £dl into their hands.* 
Sextus Philosophus, popularly known as Pope Sextus n, 
openly advoca^ mutilation.* 

Beratise of the high esteem in which virginity was held 
among the early Christians, vows of chastity became 
dangerous in th^ frequency. The vow might be taken 
by a married as well as by an unmarried woman. It did 
not necessitate any withdrawing from life but simply a 
refusal of sexual connexioo. In the case of the un- 
married woman, the vow was sometimes romantic : she 
became thereby the bride of Christ, whose golden-haired 
beauty and everlasting youth were emphasized by early 
Christian romances.* The vows of continence taken by 
women already married drove their husbands, who did 
not share their exuberant piety, into serious sexual 
irregularities.* The situation hecsaac so patently dele- 
terious that the Church itself, notwithstanding its theo- 
retical attitude, had to take measures against this expression 
of ascetiasm. Women, it warned, were not to take vows 
but upon great deliberation, not only with the advice 
of a priest,’ but with the consent of their husbands as 
well.® 

There was, however, another widespread expression of 
what Havelock Ellis calls “ athletic asceticism.” This was 


the system of platonic unions defined by Chrysostom. Men 
introduced young girls into their houses and kept them 
there permanently, respecting their virginity. Such rek- 
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* Lecky, Marais, II, j}6. ' Johnson, II, 141. 

* IhJ , , 1 . C, Robertson, I, 354 ; Atchbishop Theodore’s Penitential, 
Lib. I, c. XIV, no. 7 : Haddan and Smbbs, III, 188, 
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tions produced a love more ardent, tbe saint said, than 
conjugal unions. There was about them none of the 
anxieties and physical pain of matrimony, nothing that 
dulled youth and pleasure. The practice of chaste associa- 
tion probably le^ nevertheless, to abuses. As Cyprian 
said, “ The fdninine sex is weak and youth is wanton.” 
Certainly it came to be condemned by the Churdi Fathers. 
But its popular appeal is amply demonstrated by the 
romantic literature to whidi it gave rise among the early 
Christians.^ 

These varying expressions of chastity and restraint may 
have represented the revolt of women against the incon- 
veniences and bondages of matrimony. Or they may have 
been basically an expression of romance, the mote highly 
flavoured because of the bounds set upon the material- 
ization of the imagery. They show, however, that the 
Church, in attempting to suppress erotism, succeeded 
only in refining it to greater heights and more delicate 
expressions. How ascetic Christianity sought in turn to 
down these more refined expressions will become apparent 
in the study of Anglo-Saxon laws. 

The subtle psychological consequences of Christian 
asceticism may be illustrated by two of the mote obvious 
sorts of expressions. They are the attitude toward women 
and the engendering of sexual perversions. 

Dualism, and its association of the devil with the flesh, 
meant that temptation constantly presented itself in the 
form of sexual desires. Hell contained female constituents, 
whose mission it was to seduce men from virtue, even the 
most eminent of saints. At the convent near Subiaco 
there is still the rose-bush into whose thorns the naked 
St Benedict threw himself in order to resist this unholy 
temptation. Even mote fiuniliar are the stories of the 
temptations of the courageous St Antony. 

B^use temptation of man lay in the direction of woman, 
woman became ipso facto an evil. Tertullian addressed 

> Oa die wbole subiect see BUii, Vtytbohty of Six, VI, i]4r-i6o ; Lea, 
SmirdotaJ Cibhxy,!, 
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women in these words : “ Do you not know that you are 
each an Eve? The sentence of God on this sex of yours 
lives in this age. . . . You ate the devil’s gateway. . . . 
You destroyed God’s image, man.” ^ In attempting to 
desexualize the idea of man, ascedc Christianity succe^ed 
only in oversexualizing the idea of woman. If one defines 
“ man to be a male human being and woman to be a female 
human being . . . what the early Christians did was to 
strike the male out of the definition of man and human 
being out of the definition of woman.” • 

The contagion of austere asceticism had driven many 
enthusiasts to embrace its practices who were incapable of 
living up to its principles. Many were young ; many were 
unaccustomed to severe sexual restraint. The deserts to 
which they retreated provided a poor atmosphere in which 
to conquer the images of sin, which were so often fostered 
by the heat and physical deprivation. Many went mad ; 
many committed suicide.^ To the less ardent spirits the 
need of sexual outlet expressed itself in various secret per- 
versions. How the Church tried to eradicate by law these 
perverted sexual manifestations will appear more clearly m 
a study of the Anglo-Saxon Penitentials.* 

The Christian doctrines of the sixth century, as they 
were introduced into England, were the result of ages and 
diversity of development. The Christian attitude had 
grown out of the Hebrew attitude, which in turn had 
been an adaptation of the practices of many primitive 
peoples as to the rights of property and the exactions of 
superstition. To these widespread practices of earlier 
peoples the Jews had added a strong concept of mono- 
theism to fortify with laws of heresy their code of sexual 
ethics. Early Christianity, coming into contact with 
mystical religions of the East, assimilated so much of their 
doctrines as would most directly appeal to the society in 
which it found itself developing. And, as is inevitable, 

1 TettuUian, XI, 504 f. * Donaldson, 181 f. 

■ Lecky, Ei np em MonUs, n, 1x4 £F. * See pp. 65 f. 
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just u the doctzifie converted the society, so did the society 

convert the doctrine. 

Before beginning the study of the Oiristian doctrines 
in England in their more pu^y legal manifestations, it is 
interesting to note how closely the English conversion is 
tied up with the whole development of the ascetic attitude 
in the person of Augustine. 

In his early years as a professor of rhetoric Augustine 
had lived wi^ a woman in an illicit relationship. “ Then 
did I learn by my own experience the difilerence between 
the chaste alliance of marriage . . . and the licentious 
bargain of carnality.”^ In hurt, Augustine had had two 
mistresses and one natural son,* when, in reading the books 
of the Platonists, he was won over to the better life.* In 
his youth Augustine had been one of the Maniclueans ; he 
had lived among them in Afiica for nine years.* Possibly 
it was because of this early familiarity with dualism that 
he more readily accepted Pktonism. Certain it is that the 
acceptance of ^e dualisdc and ascetic attitude expressed in 
these two cults made Augustine one of the outstanding 
proponents of the doctrine of the goodness of the spirit, 
of the evil of the flesh. 

Considering the vast indirect efiect of Augustine on the 
succeeding generations through his writings and his vast 
direct eflect on England through his personal leadership 
in the conversion, it is no exaggeration to say that Neo- 
platonic dualism, in the cloak of Christian asceticism, was 
handed down by Augustine in English tradition and Ei^lish 
law.* 


* Augintine, Comfufnms, IV, c. 2. 

• Ibid., Vn, cc. 9, 20. 

» Stewart. I, 579. 
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CHAPTER IV 

IN THE ANGLO-SAXON PERIOD 

Tacitus’s praise of the chaste life of the early Teutons has 
led to misconception as to their laws of sex. Adultery 
among the andent Germans, he wrote, was extremely 
rare.* The cause of this may be found in the law. The 
penalty was death. The woman offender was dther 
scourged through the village by the outraged women of die 
ndghbourhood, eager to avenge the honour of their sex, 
or she was strangled and her body thrown into the flames, 
above which was hanged her partner in guilt.* 

Tadtus added, however, a statement as to premarital 
continence. “ The youths do not early indulge the passion 
of love, and hence come to manhood unexhausted.” • Such 
chastity, if it existed, was not dependent upon law. The 
andent Germans made no demand of premarital cbasdty. 
Their law required no more than the law of other primi- 
tive peoples requited, a recognition of a property-right in 
women.* As among savages generally, and as among the 
andent Hebrews, chastity was limited by the respect of the 
tights of the husband in his wife after marriage, of the 
rights of the ftther in his daughter before marriage. The 
Germans, the Saxons, before their conversion, had no 
conception of the ascetic purity of abstinence ftx>m sex 
expression.* 

Before considering the effects of Christianity upon the 
Anglo-Saxons after their migration to England, it is inter- 
esting to note what of this primitive Teutonic attitude about 
chasdty survived in their law. It was upon this sodal basis 
that the Chnsdan doetdne sought to impose itself. The 
story will be found to difler not greatly from the applicadon 
of the ascedc atdtude to the Hebraic concept of d^dty. 

Among the Anglo-Saxons in England the system of 
wife-purdiase was in vogue undl the eleventh century.* 

•Ijippenbetg, 11,558. 


* Tadtnt, 18 f. 

■ TKitm, 10. 

' Leekj, Etreptm MenJs, U, 36a f. 
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The husband, having paid ’wduc for his wife, had the 
exclusive tig^ of possession. If a freeman lay with the 
wife of another fteeman, he had to pay compensation.^ 
Because the amount of damage was dependent upon the 
size of the bride-price and tho^ore upon the social stand- 
ing of the injured party, compensation varied roughly in 
proportion to the husband’s wergild : damage to a churl 
might be only a third as great as that to a freeman.* 

Like the husband in various primitive societies, the 
husband among the Anglo-Saxons was not expected 
necessarily to stand quietly by when his property was being 
violated and later to accept a compensation for the tort. 
He might want to exact physical retribution. Should he 
fight when he discovered another man “ under the same 
blanket ” with his wife, the husband did not become liable 
to a vendetta.* 

Because female chastity bad property value to the 
father as well as the husbatid, the fiuher had tights equal to 
the husband’s right in vindicating his ownership. The 
father who found a trespasser in carnal intimacy with his 
daughter was protected in any physical punishment he 
might inflict,* Or he might accept a monetary compensa- 
tion for the loss he suffered which, as in the husband’s case, 
varied widely according to the woman’s social class and 
the consequent size of her bride-price.* 

Among the Saxons as among the Hebrews the woman’s 
father had, in the contract of betrothal, to warrant her 
chastity. If there were a breach of warranty, he was 
bound to return the bride-price to the suitor.* This 
warranty, it seems, was supported by a suretyship agree- 
ment, a promise to reimburse the suitor in event of the 

^yEthe lb e ri >t,c. ji. He might even have to ptocoie a aecond wifi: for the 
injured husband with his own money. In ail dtations of the laws of the 
Angio-Sazon idnn the recent ttan sla tions of Attenbuou^ and Min A. J. 
Robertson have been aMnpaeed with Thorpe and Liebennann. Wherever 

!• Ji rtl eBBfir g q £ fob^ailCC l|m 

* Atfwidj Ca 10. * 

* JhU. Sec ftlio William I, c. 45. 

*.^Ethelberht,cc. 10, II, 14, 16. See also dEthelbedit, c. 7), as tranahled 
by liebermann. 

* Aetbelbeiht, c. 77 ; Young, 164, note. 
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woman’s loss of chastity. If the prospective bride com- 
mitted fornication after betrothal and before marriage, it 
was her duty to see that the surety was compensated for the 
loss that would accrue to him.^ 

It was upon this simple basis of property-right that 
Augustine sought to erect his elaborate structure of 
asceddsm. The story of the conversion is f amiliar enough : 
how Gregory had seen the biir-haired Angles in Rome and 
had hims^ wished to convert their race, but, upon becom- 
ing pope, he had sent Augustine. The way had been 
made easy because yEthelbocht, the king of Kent, had 
taken as wife a Frankish princess who was a Qiristian. 
Upon his landmg in 597 Augustine was received by ^thel- 
berht, whom he converted and bapti2ed. By Qudstmas of 
that year Augustine had converted 10,000 Kentish men. 

Marching these multitudes of converts through rivers, 
however, did not wash them free from the customs of 
their forbears nor baptize them into a recognition and 
acceptance of the subtle doctrines of ascetic Christiamty. 
Augustine wanted something of greater dramatic quahty 
than his own words to add to his teaching the force of a 
higher authority. He therefore wrote to the pope for an 
explanation of various Qiurch dictates. He propounded 
questions, the answers of which would enforce the doctrines 
upon the consciences of his clergy and people.* Gregory’s 
answers contain an explicit declaration of the doctrines of 
sexual repression which were current in seventh-century 
Rome. Imbued with the superstitions of the ancient 
Israelites and the dualism of the Persians and Alexandrians, 
they made the first specific imprint of Eastern asceticism 
on English law.' 

Carnal fecundity, Gregory said, was not a sin, and the 
Old Testament dictate that a woman needed to go through 
a long period of purification before she might be churched 

* Alfied, c. 18. ' JohnsoQ, 1 . 6$. 

* Giegi^s UMven in Bede, Bk. I, c. 17 : 156s ed., fbUoi ti £, 
1840 ed., 4S-6i : Johnsoo, I, 66 ff. ; Gee and Haidy, 3-9 (put only), 
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aftet childbiith was not to be accepted litetally.^ But 
rat-nal relations, menstruation, and cbildbitth did all, never- 
tbeless, have a significance of uncleanncss. " A man that 
bas laid with bis wife ought not to enter the chutch till 
he hath bathed hims elf in water, nor yet presently after 
he hath bathed” — ^not, in fact, until sundown.* The 
holy law, Gregory asserted, inflicted death upon a man 
who had reladons with a menstruous woman. Though a 
menstruous woman ought not to be forbidden entrance 
into church, it became a pious mind to acknowledge a fault 
where there was none ; and a woman was therefore to be 
commended if out of reverence she presumed not to com- 
municate. After childbirth the husband ought not to lie 
with his wife until the child was weaned. 

Gregory was not content to reaffirm these dictates of the 
old Hebraic law. He felt constrained to put upon the 
practices an interpretation which went far beyond the 
dualism of Paul. To Paul’s doctrine in Corinthians he 
added qualifications from Exodus and Samuel* in an 
eflbrt to show that whde carnal relations might be tolerated 
for the purpose of procreation — and that only by way 
of divme indulgence — " when pleasure, not procreation, 
bears rule in this matter, husbands and wives have cause 
to lament their embraces.” Incontinence was the reason for 
violations of the laws of restraint. Thought of sex, he said, 
was the guilty act of a depraved will. Not conjugal con- 
versation, but the pleasure of it was sin. 

The doctrmes announced by Gregory had more than an 
ecclesiastical influence. They became part of the Anglo- 
Saxon law. Incorporated into the Penitentials of Theo- 
dore, of Egbert, and of Bede, as we shall sec, they were 
enforced by all the weight not only of the Church but of 
the secular power as well. 

The ideal of chastity among the Christuuuzed Saxons 

* See si^, p. ij. The Chutching of Women «fiet childbitth and the 
Feast of the Piuificatioa of the Blessed Vltgin Maty aie sdU obsenred m the 
Qrandi though commemoiatmg andent Jewish idta. 

■ See p. 15. *SeeiS^p.i6. 
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in England was the same as it was among the mote avilized 
rhrisrian converts. Vitginity was so esteemed that Queen 
Etheldred was canonized for her chastity. Though her 
kingly husband offered the bishop lands and money to 
persiuule her of her marital duty, she remained always a 
virgm. As proof thereof, upon exhumation of her body 
i6 years after burial, not only were her flesh and clothes 
intact and free from corruption, but the gaping wound of 
which she had died was entity healed.^ Similarly re- 
warded was the model abbess, St Ebbe, who cut off her 
nose and upper lip and persuaded all the sisters in her 
convent to do the like that, being odious to the Danes, 
they might the better keep their virginity. The E>anes 
proved to be unappreciative of the significance of this 
samtly act.* 

In the same way as the Arthurian romances, however, 
painted no accurate picture of chivalry m anaent Britain, 
these samtly romances gave no true account of the vir- 
gimty. The kings, far from chivalrous, were, according 
to St Gildas, tyrannical, and waged unjust wars. Similarly 
as to moral conditions, married people were m no sense 
chaste ; they were adulterers and whoremongers.* 

Gildas may have been outspoken. Certain it is, how- 
ever, that ascetiasm seemed to find httle favour among 
the first Anglo-Saxon converts. Augustine had difficulty 
in securing sufficient co-workers among his disdples.* 
A century later St Boniface, himself English, d^lored the 
moral attitude of the Anglo-Saxons, who utterly despised 
legitimate matrimony. To an Enghsh priest he wrote, 
“ It fills us with shame for our race to be told by both 
Christians and pagans that the English people, scormng 
the usages of other nations and the apostolic precepts given 
under God’s law, refuse to have legitimate wives, and 
contmue to live in lechery and adultery after the manner 
of neighing horses and braying asses.” Bonifiux strongly 

> Bede, Bk. IV, c. 19 ; Roger de Wendovcr, Anno 679. 

’ Stowe, AMHokt, 78 ; Roger de Weak>yet, Anno 870. See further, 

GiUm, $ 27. < Lel^ Smtrdobd Obbt^, 1 , 186. 
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uiged the English synods to discotirage pilgdmages, 
especially when made by women. Too often wete 
but an excuse for a wandeting and licentious life from 
which the women neret returned. “ There is scarcely a 
town in Italy, or in France, or in Gaul, where English 
prostitutes are not to be found ; which is a scandal and 
disgrace to your ChurcL” ^ 

The corruption was not only among the lower classes. 
To Ethelbald, king of Mercia, Boniftu:e found it necessary 
to write a letter of entreaty to reform his standards cf 
living, and to take model from his Saxon forefithers who 
discountenanced adultery. Ethelbald, it seems, instead of 
acquiring for himself a legitimate wife, preferred to use 
the monasteries of holy women as harems.* 

The next century saw no great improvement. Alcuin 
of York wrote, “ Since the time of King iElfwold . . . 
the land has been absolutely submerged under a flood of 
fornication, adultery, and mcest, so that the very semblance 
of modesty is entirdy absent” * 

Bad as were the sexual vices of the laity, the immorahty 
of the clergy, if not greater, was at least more pronounced. 
Already in the mid-seventh century John IV reproved the 
laxity o£ Saxon monastidsm, imder which holy virgins did 
not hesitate to marry. The Venerable Bede, too, com- 
plained in 734, The Council of Qoves-hoo in 747 and 
the Council of Chelsea 40 years later condemned the 
gross immorality of the nunneries.* "Let not . . . 
nunneries be places of secret rendezvous for filthy talk, 
junketing, drunkermess, and luxury.” * Boniface said that 
the nurmedes were no better than brothels.* 

These conditions are not so much to be ascribed to 
wilful immorality as to the ignorance of the clergy. A 
priest who could read Latin was looked upon as a prodigy. 
It sounds like picturesque exaggeration when Palgrave 


Bo&ult, m, 419. 421 (qu 
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writes : “ Scarcely could the priest at the altar, reeldag 
firom the debauch, stammer out the words of the Liturgy. 
Your F-nglish clerk was a glutton and a sot : of other vices 
we will not speak.” ^ Unless such conditions were actually 
existent, however, there would have been no need for tlw 
law of King Wihtred : " If a priest consents to an ilhdt 
connexion, or if he ... is too drunk to discharge his 
duty, he shall abstain from his ministrations, pen^g a 
decision from a bishop.” • Were they not actual, the 
Pastoral Letter of iElfric would not have had so carefully 
to expound to the priests the doctrine of clerical chastity. 
“ You priests . . . have your misdeeds in custom, so that 
it seems to yourselves, that ye have no sin in living in 
female intercourse. . . . Beloved, we cannot now forcibly 
compel you to chastity, but we admonish you, nevertheless, 
that ye observe chastity.” • 

Of all the English ecclesiastics, however, it was St 
Dunstan who was not content to express his regrets and 
h(^>es in words alone. When Edwy, king of Metda, bad 
a notorious liaison with a female, E)nnstan left his court 
and later helped to precipitate a rising of the nobles, who 
drove Edwy into Wessex.* Edwy was succeeded in the 
kingship by his young brother, Edgar. It was Edgar who 
committed the famous rape of the nun of Wilton, who 
was later canonized as St Wilfreda. It was this violation 
of honour and religion that gave Dunstan his chance 
at reform. Terror-stricken, Edgar sought absolution. 
Dunstan not only imposed a penance of seven years, during 
which Edgar was not to exerdse the rights of kingship, 
but exacted from him promises to reform the clergy. 

In all England at this time there were only two monas- 
teries inhabited by monks. The remainder were occupied 
by the secular clergy with their wives or concubines. These 
priests were fiuc from monogynous : they would put away 
wives and take new ones at will, or t^ would live in 
open adultery. These lewd clergy Dunstan replaced. He 

* Falgiave, Nonmmfy tmj Ei^ltmd, m, 658. * Wihtied, c. 6. 

* iEl&ic’i PMtotal Eputle, 9, 10, 52, jj, 4) . Thorpe. 

* Ungaid, n, 174-278. 
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made hatsh rules of penance for priests and monks who 
should stray from the paths of virtue.^ He efi^rted, in a 
word, some temporary reforms.* 

Edgar, however, died. The priests and women were 
reinstated in the monasteries. The Saxon kings were 
weaL Though Canute, as we shall see, made some 
reforms and probably did put down the polygyny of the 
clergy, the standard of morality during the century pre- 
ceding die Conquest was extremely low. When Edward 
the Confessor and his queen, Edith, took a vow of con- 
tinence — possibly because of their family hatted — the 
populace was derisive.® Edward’s attempts at reform were 
feeble. When the Anglo-Saxon monarchy fell, the chroni- 
clers affirmed that the ruin was due to t^ wrath of God, 
provoked by the vices of the laity and clergy. 

Too much now is virtue failing 
In England, and sin rising ; 

Not can God’s long-suffenng endure 
That he take not a mighty vengeance. . . . 
Afterwards the ptoph«:y was 
Made cleat in the tmie of Harold, 

When William, Duke of Normandy 
Had the victory. . . .* 


Such conditions of immorality were themselves both a 
cause and a result of the dual le^ system under which the 
Anglo-Saxon law was administered. The secular law of 
pre-Norman England was never organixed into a code. 
The dooms that the kings issued with the advice of their 
councils over a period of five centuries were not intended 
as a comprehensive statement of the law. This is evident 
from the inconspicuous part played by the rules of pro- 
cedure in Anglo-Saxon legal writings. The body of the 
law was customary. In the same way that the customary 
common law to-day is changed in detail by the acts of 
Parliament, so was the largely customary Saxon law 


1 Penitential Canona of Edgar, atta. to, 40, 41 ; Johaaon, 1 , 457. 

* Ssurmtal Cmmy, 1 . 192-aoi ; Lingatd, 11 , 281 ff. 
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amended by the dooms of the kings. The written law 
was only interstitial.^ 

The jurisdiction of the Christian Church in Rome had 
been limited to purely spiritual matters. In England, 
however, there was no organized body of temporal law to 
mark out the bounds of spiritual jurischetion. The Church 
proceeded with its mote highly developed legal system to 
fill m the gaps in the temporal law.* It began to strengthen 
the temporri law where it was the weakest. The recent 
Christian converts could not, however, readily assimilate 
the new Church doctrines mto their old customary law. A 
breach was created between the new customs and the 
practices, which expressed itself in growing immorality. 
In order to strengthen the customs and put behind them 
the force of secular power, the kmgs began to enact new 
temporal law. These temporal laws were a legal ex- 
pression of the Christian doctrmes. 

More and more did the two systems of legislation become 
confused. At first the ecclesiastical disaplinc was enforced 
by the sanedons of the dvil legislature. Later the councils 
of the Anglo-Saxon clergy were held concurrently with 
meetmgs of the witan of the Anglo-Saxon kingdoms. The 
temporal statutes would state the consent of the lords of 
the Church ; the spiritual canons would be enacted at the 
same time with the statutes regulating general govern- 
ment.® Secular laws contained ecclesiastical provisions; 
ecclesiastical canons expressed support of secular policy. 
Because the object of the common or national law to 
promote public good was afiirmed and re-enforced by the 
aims of the spiritual law, it was to the interest of the kings 
to support the ecclesiastical rules and punish those who 
ofiended against God.* As the Church prescribed penance 
for purely secular crimes, so did the temporal law provide 
reciprocal punishnoent for spiritual offences.® 

On the subjects connected with sexual morality the 


* Pdlock and Maitland, I, i6 f. Thia waa patticiilaily tme in the tcalm 
of Family Law : Yon^ lai. * Cf. HoldawottiuHv/N^, II, 13. 
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lelation and mutual support of the system is most obvious. 
To the State sex restraint was important not only to pre- 
vent open breaches of the peace but to support the social 
system which related martia^ and morals with property 
and social control. To the Church sex restraint was 
important not only to protect the soul of the individual 
communicant from sin but to extend its power over the 
daily lives of the semi-barbarous converts and bring them 
into more direct conformity through its administrative 
system. 

The intetacdon of the ecclesiastical and temporal law 
concerning sex repression expressed itself principally in 
two ways. The temporal law sought by means of its new 
written enactments to assist the Church in elevating the 
moral tone of the populace through a conformity to Chris- 
tian standards. The ecclesiastical laws sought to supple- 
ment the State’s legislation so as to make a complete 
administrative code of sexual morality. 

The laws of the Anglo-Saxon kings attempted m several 
ways to give pracdcal efiect to the Church’s doctrines 
on sex expression. They enjomed m general terms the 
acceptance of Christian sex morality ; they provided added 
force for miuntaining the vows of the clergy and religious 
orders ; they supported the Church’s spe^c injunctions 
as to sexual practices ; and they changed the tone of the 
old temporal laws of sex so as to express the Church’s 
ascetic attitude. 

Less than a century after the advent of Augustine the 
secular law was already to be found supporting the Church 
in its attempt to eraicate concubinage. King Wihtred 
ordered men living in ilheit unions either to turn to a 
righteous life or be excluded from the communion of 
the Church. Foreigners violating the order were to 
be banished, and subjects were to be fined according to 
their rank. A churl was to pay a fine of 50 shillings, a 
ruinous sum.^ ^Ethelred and C^ute both reafiSrmed this 
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denuncUtion of illicit concubinage. .Sthelted otdeted 
amends to be made to the Chutch for violating its precqsts,^ 
and Canute recalled the teadiings of the bishops that 
the individual should guard himsplf from sexual sin.* 
Adulterers were made subject to banishment, and prosti- 
tutes who did not leave the land were to sufer death.* 

Not only among the laity did pre-Norman kings seek 
to assist the Church in elevating sex morals. Conditions 
among the clergy, we have seen, were bad. ^thelred 
noted that the priests, who were supposed to be entirely 
chaste, were really worse than laymen, putting aside one 
concubine and taking another without compunction.* To 
remedy these conditioas the kings made promises and 
threats. Priests who preserved their chastity were to have 
the status and privilege of a thegn.* Those, on the other 
hand, who conunitted fornication were to make compen- 
sation to the injured party and to God ; should they not 
procure surety for the fine tiiey were to go to prison.* 

To nuns the secular law afforded protection not only 
from the immoral advances of others but from their own 
weakness. He who defiled a nun was to make deep 
amends both to Church and to State.'' One abducting a 
nun without the permission of the king or bishop was to 
pay 120 shillings compensation.* Like a homicide, a man 
who had intercourse with a nun was to be deprived of 
burial in consecrated ground.® The nun too was to suffer 
for her breach of virtue. She, like her fellow-sinner, 
might forfeit a hallowed grave and God’s mercy. Like 
hi m she might be liable in the wEr.i® As a more serious 
deterrent, she could inherit from her abductor none of his 
property, neither she nor her child.“ 

* Vm iEthelzed, c. 4 , also V iEthelied, c. 10, c. *4-25 ; VI .£tbelicd, 

c. II, c. 28, s. 2. • Canute 1020, c. 15 ; I Canute, c. 6 a, c. 24. 

' Edwanl8ndGuthtuffl,c. 11; a Canute, c. 4A, c. 6. 

* VI ^thelied, c. j. Throughout these passages Misa RobeitscMi trans- 
lates as “ tnarriage ” what Liebutnann and Thorpe call “ concubinage.’’ 

' IM,, V dBtfaelted, c. 9 ; I Canute, c. 6 a. 

' Edward and Guthrum, c, 2. Sec also VUl ^tbelred, c. 20 ; II Canute, 
c.jo, s. I. ’ VI jEthdred, c. 29. *Alftcd, c. 8. 

* 1 E d m u nd, c. 4. “ La^ Northumbrian Priests, c. 6} : Thorpe. 

“ Alfred, c. 8, sa. 1-2. 
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The way in which the kings sought to support by their 
secular power die specific teachings of the Church as to 
abstinence from sex expression is best illustrated by the 
rules as to Lenten continence. As will be noted under the 
discussion of penitential discipline, the Church forbade 
all marital sexual intercourse for the 40-day period pre- 
ceding Easter. A Lenten fiut defiled by the conjugal act 
was of no avail.^ The practice was by no means original 
with die Christians. The venal equmox had been observed 
among other reh'gious cults by similar abstinences,* and 
many primitive peoples had practised continence at sowing- 
time to encourage Ae growA of the crops.* But a perit^ 
of 40 days’ marital continence is somewhat long, and 
doubdess many of the early English Christians found it 
unduly arduous. The penance presenbed by the Church 
was an insufficient bolster to Saxon frailty. In the name of 
King Edgar, therefore, St Dunstan enacted the injunction 
in secular law.* A penalty was supplied by Canute. 
Anyone who broke the fast of Lent by intercourse with 
woman, he provided, was to pay not ordinary but double 
compensation.* 

The acceptance by the kings of the burden of enforc- 
ing the Church’s doctrines led finally to their acceptance of 
the doctrines themselves. Under the earher Anglo-Saxon 
law adultery and fornication had been punished only as 
violations of a property-right. From the tenth century 
onwards, however, the secular law looked upon such sex 
eiqiression as more than a private wrong to the husband 
or the fiither. Chastity was enforced in the name of the 
State itself.* It was forced not for the safety of pro- 
perty but for the safety of the soul.* Retribution was 
not to be made for the reimbursement of the person 
injured but for punishment of the person ofiendmg. The 
adulteress was to lose both her nose and her ears. Besides, 

> P<xVe«n«rical Tnititt»tr«, XUII ; Ttiotpe. 

' Westennatek, iUbWiMv, n, 513. *Secttipra,p ^ 

* Gukou of Edgar, c. aj ; Hioipe, or Johnson, I, 417. 

■ H c. 47. 

* Edward and Gnthnim, c:. 3 , I Canute, c. 7, a. a. 

1 n Canute, cc. 30, 33, 34. 
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those guilty of adultery were deprived by the secular law 
of spiritual benefits : they were denied the right of con- 
secrated burial.^ 

The support that the spiritual law gave to the secular 
law in Anglo-Saxon England, and the complete division 
of jurisdiction to which it later led, were the normal out- 
come of the division between the Kingdom of Heaven 
and the earthly State. The Scriptures gave to the Church 
the power of the Keys. The Church was the outward and 
visible form of God’s government. Those who did not 
support this government were outside the bounds of 
divine grace. The Churdi was authorized, in fact com- 
manded, to gather men into her fellowship by the ceremony 
of baptism. Should any member so admitted prove 
unwo^y, she had also the right to deprive him of com- 
munion with her, temporarily or absolutely.® The belief 
was universal among the early Christians that he who was 
expelled from the pale of the Church was expelled thereby 
from the way of salvation: “the sentence which was 
pronounced by God’s church on earth was ratified by Him 
m heaven.” * 

The New Testament contained the expression of a whole 
moral system, and so much of a soaal system as had been 
necessary in the age when it was propounded. Under the 
early apostolic government these precepts had constituted 
all the doctrme that was requisite for salvation. As Chris- 
tianity spread to more complicated societies, it had itself 
to expand ; the Bibhcal standards, clear enough as theory, 
had in appheation to be regulated by some process other 
than the will of the individual. From the days of the 
apostles onwards there were councils and canons, constitu- 
tions and books of discipline, all aimed at an authoritative 

* I Edmund, c. 4. 

' For Sct^itund inferences of spiritual discipline see ■ Matthew xvui. 
IJ-18 , John zx. xi-23 ; i Gjnnthi^ t. j-j , 2 Corinthians ii. 6 , 2 Thes- 
s a loni a ns ill. 6, 14 ; i Timodiy i. xo , x ‘Timothy 11. 17 , ‘Titus 1. 5-15 ; 
li. 15 : 111. 10 : Hebrews zui. 17. 

* Smith and Cbeetham, n, 1387. 
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expaosion of the moral teachings, a definitiveness of dogma, 
and a uniformity of administration.^ 

The councils, however, were many and diverse. Local 
customs arose. Hie disciplinary law became increasingly 
diverse and disconnected, often discordant. There was no 
code in any sense generally applicable. The need for such 
a code constantly increased wiili the spread of Christianity 
to pagan lands. Missionary priests required a written 
guide to supply the deficiencies in dieir education or in their 
memory. 

This need for a guide was most pronounced in the 
administration of penance. Penance was the system of 
Church discipline. To the priest a sinner might come to 
seek absolution. As a condition thereof, and to re-establish 
the sinner in the graces of the Lord, the priest might impose 
acts of atonement. The original meaning of the Latin 
word pamtentia was repentance, implying a change of heart, 
contrition, amendment. Along with this inward feeling of 
contrition the Church came to combine an outward expres- 
sion of It, an act of self-abasement.* The need to make these 
external manifestations of repentance smt the offence and 
the need to have them the same, no matter where the sin 
or who the sinner, led naturally to a formulation of the 
elements of penance. 

Even before the conversion of the Anglo-Saxons there 
bad been codifications of penances made in Ireland and in 
Wales. But it was the second archbishop of Canterbury, 
Theodore of Tarsus, who gave authority and wide accept- 
ance to a codified penitential. Upon the death of Theodore 
his disciples collected and arranged with some logic the 
decisions which he had made in the actual cases of penitence 
that had come before him. The principles which Theodore 
applied were not largely original with him. He adopted 
&^y the rules of Church councils and the teachings of 
Church Fathers, particularly his master, Basil ; he borrowed 
from earlier Irish and Welsh sources." 

' Stubbs, Cosmt Lav, I, 250 f. * Snutfa and Cbeetfaain, U, i}86 f 

* Oakky, 109 ff. 
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The Penitential of Theodore was widely apphed not 
only in England but on the Continent. It was followed 
in England by two similar penitentials, those of Bede and 
of Egbert. There were, brides, two other compilations 
of a penitential character, known as the Excerptions of 
Ecgbriht, Archbishop of York, a collection of the canons 
and sayings of the Holy Fathers, and the Penitential Canons 
of King Edgar, actually written by St Dunstan when 
Archbishop of Canterbury.^ The English Pemtentials were 
compiled, then, over a period of almost three centuries, 
from the death of Theodore in 690 to the ascendancy of 
Dunstan in 963. 

The Anglo-Saxon Church Penitentials placed upon 
matters of sex more emphasis, both in quantity of regula- 
tion and in minuteness of detail, than has, probably, any 
other general code of conduct. Partly this was an out- 
growth of the sexual ascedasm which so largely occupied 
^e teachings of all the Church Fathers. Had the Church’s 
doctrines as to sex expression been codified m Rome before 
Augustine’s mission, they might have been found to 
contain many and mmute regulations. The reason for the 
sexual content of the Pemtendals was, however, social as 
well as doctrinal. The transplanting of ascetic doctrines 
to a partly civilized country brought mto sharper contrast 
the divergence between theory and pracdce. The ascetic 
repressions, which to the Christian Fathers were but the 
outward expression of a firm philosophical conviction, were 
to the inhabitants of Bntain a social and psychological 
anomaly. To express the ascetic attitude objectively and 
practioilly a careful diagnosis was necessary of every sexual 
manifestation. 

The Church’s penitential legislation did not meet at that 
period the difficulty to which criminal legislation is usually 
heir — enforcement. Acts so intimate as private sex ex- 
pression are naturally difficult of detection and difficult 
of proof. The penitential discipline surmounted those 
1 Johnion, I, 416. 
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difficiiMcs ex bypotbesi. The acts did not need to be dis- 
covered and proved against the offender. They were con- 
fessed voluntarily. For that reason then the Penitentials 
could undertake the regulation of private sex acts without 
absurdity. They could regulate not only acts of persons 
in conjunction, but solitary acts of an individual, not only 
overt action, but mere contemplation with no physical 
manifestation. The offender lost rather than gained by 
concealment. An unconfessed sin shut the door to future 
salvation, whereas penance performed here was an insur- 
ance against far more rigorous punishment in the after 
life.i 

The bases for the pcmtcntial rules of sex repression were 
the Scriptural restrictions as interpreted by the Church 
Fathers.* They condemned adultery and fornication, incest 
and sodomy. They restucted sexual connexion on various 
occasions, but on many more occasions than did the 
Scriptures. Sex, they declared, was unclean. In conse- 
quence, everything connected with sex, physical or merely 
mental, was unclean. 

In the prohibitions of formaition and adultery there was 
no evidence of the old Bibhcal bases of the offence. Volun- 
tary sex expression was no longer considered an mjury to 
the husband or the father, or even to soacty ; it was con- 
sidered an injury to the offender’s chances to attam salva- 
tion. For the sinner to re-establish himself with the Deity 
the penances were varied. The penance imposed by 
Theodore and Bede for simple fornication was generally 
one year, but this was mcreased according to the frequency 
of ^ act and the age and discretion of the parties.* 
Attempts to fornicate, too, having a hkc evil intent, were 
subject to punishnwnt. Adultery was a far more serious 

^ PtychologicsUy the pteoccupstioo vtth kz in the Pemtentub nu^ be 
a vicanoua ezpiession by the compilers of the sexual instinct itself. 

* The Ezeetpuona of Ecgbnht and Peoitcaotial Canons of Edw are 
found in Thoipc or Johnson. The Pemtemials of Theodore, Be&, and 
Egbett, in so nr ta th^ cnfKyf n ate iq Rn gifh : Howoltb, 

11, 162 . The Latin text here used u Haddan and Stubbs, yoL 111. 

a In the Church’s list of misdeeds fomkatioD wu sometunes placed above 
murder : Oakley, 6 }. 
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offence, entailing in some cases only a two-year penance 
and in others as much as a seven-year fast on br^ and 
water. 

Sexual connexion with a religious person was to be 
severely atoned for, and commerce between a monk ^d 
a nun even more severely. Dunstan imposed upon the 
lower orders of the clergy who fornicated with a nun the 
same penance as for murder, a lo-years’ fast and perpetual 
lamentation and forbearance from meat. 

From the feeling that any sexual expression was unclean, 
there led many restrictions on normal intercourse. Holy 
places were not to be defiled by association, nor were holy 
occasions. There was the Old Testament restriction upon 
entering the church after the sexual act imtil a purification 
had b^ performed,* but the period of quarantine 
was extendi to 24 hours. There were Ae same 
ancient Hebraic restrictions upon a woman at periods 
of menstruation and childbirth, but these too had been 
greatly extended. Pope Gregory, it will be remembered, 
had considered a woman sinless if she entered church 
during menstruation and had only suggested the piety of 
non-communion. Theodore, however, considered such 
an act a sin and prescribed penance for a woman who 
entered church or received communion during menstrua- 
tion. The uncleanness of the period of childbirth was 
emphasized as well : for 40 days after parturition a woman 
was not to enter church. 

New and more singular was the expression of a feeling 
of uncleanness about marriage. Though Paul had distinctly 
explained that marriage was not sin,* Theodore prescribed 
th^ after marriage the parties must withhold ^emselves 
from church for 30 days and thereafter must do penance 
for 40 days. The married couple might be reconciled 
with the Qiurch thereafter upon bringing an offering. 

The ascetic feeling of the uncleanness of sex expressed 
itself in another way. The Penitcntials prescribed marital 
co nt i nenc e at aU periods with a sacred sig^cance. Before 

* See pp. IJ f, ‘See p. jy. 
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receiving communion a husband and \dfe were to withhold 
themselves &om conjugation for three days, the better 
to prepare themselves by prayer and proper mental attitude. 
Out of respect of the sacrament also, a couple newly 
married were enjoined from sexual connexion for the first 
three nights after marriage.^ 

Not only at these special occasions was marital sex 
expression forbidden, but at the regular Church fes- 
tivals. Conjugation on Sunday was punished by y-days’ 
penance ; conjugation on the two fast-days of eaidi week, 
Wednesdays and Fridays, was likewise punishable. Most 
arduous, however, were the two annual 40-day fasts, pre- 
ceding Easter and preceding Christmas. Restraint for so 
long a period could not have been easy for the hardy 
Anglo-Saxons. Refraining from conjugd relations was 
as important an observance of these periods, however, as 
refraining from certain foods. Hell was thought to con- 
tain a special place of torture, consisting of a lake of 
mingled lead, pitch, and resin, for the chastisement of those 
married people who had had intercourse on Sundays, fast- 
days, or during festival periods.* 

It was not only the desecration of sacred places and 
sacred occasions that led the Penitentials to restrict marital 
sex expression. Through sex expression one might be 
contaminated by particularly unholy things. This was the 
same set of restrictions as was familiar to Hebraic and 
primitive law. The periods were menstruation, pregnancy, 
and childbirth. The Penitentials, however, extended the 
periods beyond the restrictions of the Hebrews. From 
the rime that the conception became manifest until 40 
days after delivery, in the case of a boy as well as of a girl, 
marital intercourse was forbidden. 

The expression of sex was no more an evil than the 
contemplation of sex. The sin lay in the desire, the passion. 

‘ These “ Tobias Nigto ” were a sntyival of the custom ofiginaring in 
of ToNas and Satah in the apocryphal Book of Tobtt : Fraser, 

* litas, n, 417. Doting the period of penance too 

the penitent was compelled to abstain from the marriage fa^: Lecky, 
Ettnpim Morals, n. 7. 
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To the layman whose thought dwelt on fotnication, 
Dunstan allotted a £ut of 40 days on bread and water. 
According to Theodore the atonement for the thought was 
to be as severe as the atonement for the act ; the more 
excessive the thought, the more severe the penance. 

Great as is the emphasis that the Fenitentials placed 
upon the restriction of normal sex expression, it is not 
comparable in scope or detail to the emphasis on abnormal 
and perverted expression. The more violent perversions 
of sodomy and bestiahty, we have noted,^ were expliatly 
condemned m the Scriptures because of their connexion 
with heresy. In the later Middle Ages the connexion 
became even mote marked, the offence mote condemned.* 
In the Qiristian doctrme the attitude toward these un- 
natural expressions had been settled long before the Peni- 
tcntials. The early Ohurch councils at Ancyta and Elibcris, 
the early Church Fathers, Basil, Justin, TertuUian, and 
Cyprian, had considered the o&nces and their punish- 
ment.* But it is nevertheless a surprise to find in these 
five comparatively brief Pemtentials the subject of sodomy 
and bestiality considered in at least 22 distinct paragraphs. 
The divisions of the oflSsnces were various, according to 
the age and position of the one committing them, the one 
with whom committed, and the method of commission. 

The other more serious perversions of oral and anal 
connexion were mentioned m the Penitentials not once 
but numerous times. The penances imposed were, of 
course, severe — as long, in fact, as 22 jrears or, for some 
offmees, for life. 

It is the milder forms of sexual perversion, however, 
and the attempts to regulate them that are of greater 
sociological significance. The amoimt of concern with 
auto-erotism is more marked than any single form of sex 
expression. Omitting the chapters of discipline that i^ply 
specifically to the clergy — ^in which, in hurt, there was con- 
siderable mention of such perversion — and counting only 


See Mprw, p. 17. 

For • though discusuon of the lelsuon of hetesy and homoeexuality 
Weste ttn a r r k , Moral lAas, II, 489. * Bin^iam, VI, 2)}-2)9. 
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those rules which ate of general application, self-abuse 
was the subjea of 25 paragraphs in the Penitentials. With 
infinite care the varieties of ^ oflence were diffsrentiated, 
the persons by whom it was committed, their age, their 
station — ^lay or clerical — and dignity, the place where 
committed, the thoughts connected with Ae commis- 
sion. For a layman the penance ascribed was usually 40 
days.^ 

This exceptional amount of attention paid to self-abuse 
has led psychologists to say that Christian asceticism 
caused an increase of masturbation. The Christian theology 
condemned all forms of sex expression, and it was auto- 
erotism that was the weakest point of resistance.* 

In considering the effiscts of asceticism as esqiressed in 
law, it is of interest to note the amount of ecclesiastical 
legislation that concerned itself directly with the sex 
ofiiences of the clergy. Their sexual peccancy was set 
out with fiur greater minuteness than that of the laity. In 
the Penitend^ of Theodore and Egbert there were 
separate clusters dealing with the lapses of God’s servants. 
Though suA chapters were supposedly mclusive of aU 
clerical abuses, of the many crimes enumerated in Egbert’s 
Penitential all but two pertamed to sex. Some of these 
provisions were penances for normal sex expression; a 
greater number concerned perversions. The penances were 
severe according to the rank of clergy. They applied 
not only to the lower orders but to the bishops them^ves. 

A clerk who, asleep in his bed, was involuntarily guilty 
of onanism had to rise immediately and sing seven pre- 
scribed penitential psalms and, in the morning, 30 more 
psalms. Or if his mvoluntary act took place when he 
inadvertently fell asleep in church, he had to sing the 
whole psalter. This emphasis on the wickedness of sex, 
no matter its lack of significance or volition, must have 
made it difScult to cany out the injunction in Egbert’s 

^ Later Catholic theologian*, inclnding Aqninai, condemned die ofienoe 
fls wolse tKttn fomicitiocu 

> P^cbok^ of Sox^ I, 278 f. Moharnmndam cootidet anto-etodam 

a Chriitian vice* 
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Penitential that one must do penance for an evil thought 
until the evil thought was conquered.^ 

The eflnectiveness of the system of penitential discipline 
as a legal and social tool h^ long debated. It has 
been suggested that the penitential discipline supplemented 
the secular law in those matters which the secular law 
treated too lightly, and thereby assisted in raising the social 
estimate of women.* It has been suggested that the very 
vagueness of the hne between ecclesiastical and teo:qx>tal 
jurisdiction enabled the Penitentials to instil ideas of order 
and decency in the only way that they could be instilled 
into a mde people.* It has been suggested that the very 
denunciation of passion and the determination to suppress 
it was a step towards the light.* 

On the contrary it may be said, however, that the 
austerity practised by the early Christians for the sake of 
an ascetic ideal lost its spontaneity and attractiveness by 
the mechaniaation of a c^e of sin. Haddan, who knew 
the Penitentials better probably than any oAer scholar, 
has said : “ The exceeding minuteness with which degrees 
of sin are distmguished ; the enormous severity of the 
penalties ; the speedy mtroduction of commutations of 
penance ; * ... the mevitable extetnahsation of morals 
resulting from such a minute quantitative measure of 
outward acts ; the temptation arising from the mere bulk 
and duration and extent of the penances to exalt these into 
ends and not instruments, into meritorious compensation 
instead of a discipline to lead the soul more nearly to the 
Saviour and Judge Himself : all this, apart from any 
particular question of doctrine, may be truly alleged against 
the system itself.” • 

The Penitentials were not a part only of the ecclesiastical 
discipline ; they were a part of the Anglo-Saxon law. In 
the very early history of the Christian Church if the sinner 

1 Eogliih law has nevei since the Penitentials attempted to tegukte the 
pnyate sexual exptessKm of a solitan indtviduaL * Oakley, loj f. 

* Lea, Aurmiar Ceitftstm, 11 , 106. * Smith and Cheetham, II, 1608. 

■Seelii^p. 113. * Haddan, 314 f. 
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would not come voluntadly to the pdest to confess his 
sins and seek ahsoludon, he was convened before the 
bishop, his officer, or a Qiurch synod. From the time of 
its Gat introducdon into England the penitential power 
included the judicial power. Just as the penance might 
be prescribed by the priest as a voluntary atonement, so 
it might be prescribed by a judicial offi^ as a sort of 
punishment. Refusal of the sinne r to submit to the 
judicial sentence was punishable by excommunication.^ 

Because the penance prescribed was in most cases severe, 
sins were not eagerly confessed.* To effict confession 
and enforce ecdniastical laws, the Anglo-Saxon secular 
law did not leave the Church to her own resources alone. 
One obvious method which the kings pursued was to 
enact as the punishment for a temporal crime the penance 
prescribed in the Church’s rules.* This they did in some 
cases of sex odences. Mote extensively the secular law 
enforced penitential discipline by providing severe penalties 
for its neglect and by alleviating temporal penalties for 
those who performed ecclesiastical atonement.* The 
ecclesiastical Penitentials were in most of their provisions 
as much a part of the law of pre-Norman England as if 
they had been enacted by the kings and their councils. 

Evidence of the administration of this joint legal system 
is the scantiest. It is at least certain, however, that before 
the Conquest there was no separation of the secular and 
ecclesiastical courts. The two jurisdiedons were, in fact, 
hardly to be distinguished. The bishop, as provided in 
the laws of Edgar, sat in the county court, and the Church 
claimed for him an important share in the direction of 
secular justice. This claim the kings generally allowed, 
because the bishop was often the only member of the 
court who possess^ any learning or any training in public 
affiurs.* 

Generally too at the heatings that concerned matters of 
purely eccl e siastical significance the jurisdictions were not 

> Miwhall, }2 1 Makowet, 391 f. ' Lea. Amtadar Ontfusim, II, 109. 

* Oakley, 141 f. * IM., 148, 199. * Pollock and Maitland, 1 , 40. 
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at first separated. The ecclesiastical and the county or 
hundred courts were combined.* Though matters of lay 
morals were for large part transacted in the ordinary 
gemots of the hundred and shire,* there was toward the 
end of the period a growing distinction in jurisdiction.* 
The customs of Kent provided that in cases of adultery 
the king should have the man, die archbishop the woman.* 
There was a territorial episcopate in which the bishops 
exercised their exclusive judicial powers with the help of 
archdeacons and deans.® Probably too the synodal assem- 
blies often exercised a judicial capacity.® The seeds of 
the separation of jurisdiction were plated which were 
slowly to germinate in the Norman period. 



From the Conquest to the Interregnum 

CHAPTER V 

THE ECCLESIASTICAL JURISDICTION 

In the fourth year of his reign, the Conqueror summoned 
a witan to declare what were the ancient laws of England. 
He had already decreed the Danish law to govern. The 
people, however, cried out in one voice for the laws of 
the good King Edward. William in consequence had the 
laws of Edward published as the only law of his kingdom. 
Or so the story goes.* 

William did not intend to sweep away the Anglo-Saxon 
law and substitute Norman law. On the contrary, the 
Conquest made no real change in the fabric of English 
jurisprudence. There was one exception, however — the 
acceptance of a distinct canonical jurisdiction.* Under 
the native kings the Churdi and State in England had been 
the same thing. Under William the whole tendency was 
toward a separating of ecclesiastical and temporal power. 
Perchance this separation was a reaction against the power 
which Gregory Vn sought to assume over the Conqueror. 
The Pope hop^ to adopt the feudal system to the ration 
of Church and State, to assert over the monarch the 
authority of a superior lord. This attempted encroach- 
ment William firmly resisted: he declined to recognize 
the Pope as his lord, for, he said, neither he nor his pre 
decessors had ever sworn fealty to the papacy.* 

The reaction led, however, to a compromise. Though 
William asserted in his Mandate his unqualified sove- 
reignty and his supreme authority over the clergy, he gave 
to the Church complete independence in its own sphere. 
“I command and charge you by royal authority, that 
no bishop nor archdeacon do herder hold plea in the 
hundred, according to the laws episcopal, nor bring those 
1 Fieeman, IV, *24 ff., 368. 

' Pollock and Maith^ I, 88 f. , Palnave, EtigBsb ComnummtM, Fart I, 
239. ' nke, HuUiy of Crim, 1 , 103 f. 
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causes before the secular judicature, which concern the 
regimen of souls. But whoever is impleaded by the laws 
episcopal, for any causes or crime, let him come to the 
place which the bishop shall choose and name for this 
purpose, and there make answer concerning his cause and 
crime ; and that not according to the hundred, but accord- 
ing to the canons and laws episcopal, and let him do right 
to God and the bishop. . . . This also I absolutely forbid, 
that any sheriff, provost, minister of the king, do any 
ways concern hit^lf with the laws which belong to the 
bishop, or brmg another man to judgment anywhere but 
in the bishop’s court.” ^ The sheriff was even to support 
the bishop’s authority. But the bishop was to inflict only 
ecclesiastical censures ; he was not to punish by fine, 
imprisonment, or any sort of temporal loss. 

The change made by William seems large. It was not. 
The law which was administered was to remain the same. 
The administration by the bishop, though made more 
defimte, brought no considerable increase in episcopal 
power. The bishops as temporal lords were already 
possessed of baronial courts. The change gave to the 
bishops the right to decide causes of religion in their courts 
where, thereafter, none but ecclesiastics were to preside. 
The powers exercised in Anglo-Saxon times by a mixed 
tnbunal were henceforth to be exercised by a purdy ecclesi- 
astical tribunal.* 

William’s edict establishing the ecclesiastical courts 
stated no boundary to the jurisdiction : it supp>osed that 
the proper province was known. The jurisdiction allowed 
to the bishops was the same as that allowed them in Nor- 
mandy, the same as was to be made more definite by 
the council of Lillebonne.* But this indefinite division 
led inevitably to dispute. The Church strove persistently 
to extend the concessions granted by William and later 
by Stephen. The State opposed the extension with equal 
persistence. The Conqueror had planted the seeds of 

^ Johntoo^ JT, •ft f, 

■ Pdlock aod Maidtnd, 1, 75 


H*lc.XVf. 
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Strife. He had allowed the ecdesiastical body to assert 
the evidences of independent power which could be used 
e&ctively against a weak king. He had reserved to the 
kingship, on the other hand, an ecclesiastical control 
which could more readily be perverted by a wicked king 
into a means of oppression and corruption.^ Such was to 
be the history of the ecclesiastical jurisprudence. 

Many were the questions left open by the G>nqueror’s 
Mandate. So long as the Church courts were guided by 
the customary laws and traditions of the early English 
Church, whidi were of a distinctly national character, the 
breach with the system of secular kws was not too notice- 
able. So long, too, as the separation of administration 
was not in practioe complete, as it was not complete until 
the reign of Stephen, there was no cause for struggle. 
When, gradually, the Church’s administrative system 
became distinct, and when, with comparative suddenness, 
the canon law became crystallized,* difficulties arose. There 
was a struggle over the debatable ground. 

The quaml between Henry n and Becket was the out- 
burst of a gradually developed conflict of forces. Henry 
could well have b^ jealous. The archdeacons’ courts 
levied each year by their fines more money than the whole 
revenue of the Crown. Young archdeacons, sent abroad 
to learn the Roman law, returned to preside over the newly 
established ecclesiastical courts. To churchmen the study 
of theology was being superseded by the study of civil and 
canon law. The power of a foreign system was grow- 
ing. The breach was widened, too, by misuse of the 
new power. The canon law, recently developed, did not 
work smoothly under the hurriedly trained English arch- 
deacons. The mass of business was great, the proceedings 
rushed and irregular. Even the ecclesiastical authorities 
were suspicious of the new machinery.* 

Henry 11 advertised himself as no originator. He 
claimed only to want to fix the boundaries already established 
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by custom between the ecclesiastical and tempotal jurisdic- 
tion. Plenty sought to exempt &om ecclesiastical control 
all his court officers and those who held £rom him in cajnte. 
Pie sought to prohibit appeals to Rome. He sought also 
to limit the Church’s right to excommunicate laymen who 
would not appear upon summons of the spiritual court, as, 
for instance, for sexual o&nces.^ 

Beckct, however, rejected the Constitutions of Clarendon. 
The murder followed. Henry had, in the compromises of 
1172 and 1176, to renounce all his innovations. He did, 
nevertheless, come out of the struggle with some slight 
gains. At two points he gave gtoimd : on benefit of clergy 
and on appeal to Rome. But from that time forward the lay 
courts rather than the spiritual courts were the aggressors 
and generally the victors in the fight for jurisdiction.* 

The borders of jurisdiction were not m any real sense 
made definite for 1 50 years after Henry’s attempt. Henry’s 
son, John, perpetuat^ the confusion in accepting the old 
phrase of his weakest Norman predecessors, Henry I and 
Stephen, Qmd Anglicana ecclesta Itbtra sit. The Magna 
Charta provided, “ In the first place we have granted to 
God, and by this our present chmer confirmed for us and 
our heirs for ever that the English Church shall be free, 
and shall have her rights entire, and her hberties inviolate.” * 
It was custom that gradually clarified the situation, 
custom that hardened into so-c^ed statutes. From the 
time of Henry II onward the heads of the Church were in 
the habit of drawing up series of petitions in which they 
laid before the king the various points wherein they wished 
a change in the procedure of temporal courts and the 
action of executive officers. To these petitions the king 
would answer directly. Gradually the Church came to act 
in accordance with these answers.* Two of these petitions, 
called the statutes Circumspecte Agatis ® and Arti^i ClertP 
fixed with some finality the Church’s jurisdiction. 

* Articles of Clarendon, 7, 8, 10 : }ohns(»i, n, ja f. 

' Pollock and Maitland, 1 , 114 f. * M'Kechnie, 22} f. 

* Makowet, 393 f. * 13 Edward I, at. 4 (1283). 

* 9 Edward II, st. i (1313-16). 
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In this struggle of Church and State for judicial power 
one of the main priTes at stake had been the jurisdiction 
over the sex life of the laity. The opening of the twelfth 
century had found the adininistration of sex oflences prac- 
tically the same as it had been under the Anglo-Saxons.' 
The jurisdiction which the Domesday Book showed that 
the bishops exercised over adultery was only local, and 
did not relate to incontinence in general.* The Conquest had 
contributed little to marking out the bounds of jurisdiction. 

Throughout the post-Conquest period the Qiurch con- 
tinued to exercise the power she had long possessed to 
inflict penitential discipline. It was in the Penitentials that 
were found most of the laws regulating sexual conduct. 
Whereas, however, the admimstration of penance had, under 
the Anglo-Saxons, been in large part within the province 
of the priest at confession, it became now more and more 
assimilated to the judicial power of the Church.* Sexual 
conduct became one of the branches of business of the 
rapidly developing system of ecclesiastical courts. It per- 
tamed to “ the regimen of the soul.” The course of this 
development did not always flow smoothly. When, at the 
instigation of the friars, an over-zealous bishop “ caused 
strict mquisition to be made m his bishopnc by his arch- 
deacons and deans, concerning the continence and morals 
of the noble as well as ignoble, to the enormous injury of 
the good name, and to the scandal of many,” Henry III 
mterfered and ordered the sheriff to forbid laymen to 
appear before the ecclesiastical authorities in causes of 
moral correction.* Such action by the kmg and many 
others of a similar nature provoked from the clergy an 
elaborate list of grievances, “ Arttcuh pro quibus Episeopt 
Anglia futrant pf^tnri” * 

Before the end of the thirteenth century, nevertheless, 
the process of assimilating moral causes to the Qiurch 

* LawB c£ Heary I : lliQipe. Pot ctitidtm of these kwi, see Winfield, 
49 ; Stubbs, Edrh Etulub Huton, 143-165. 

•Pike,y.£., i5B£w^ilf,Intto.,zzvii. See also XI, 
a. 3 : Tbotpe. • Makower, 457-439. 

* Matthew Pans, Anno 1246. » Matthew Pans, p. 951, atUitnmtnto. 
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coutts was recognized as con^lete. The statute Cir- 
fumsptete Afftis, providing that the Court Chrisrian was 
to have jurisdiction over all matters of purely spiritual 
significance, included in this category the deadly sins of 
fornication, adultery, and the like. Punishment for them 
might be either corporal or pecuniary penance, and in no 
such case was the king’s court to issue a prohibition against 
such proceedings in the ecclesiastical coutts. As Coke 
explained, the jurisdiction so granted over adultery and 
fornication was meant to be complete and exclusive.^ 
Sex offenders, lay as well as clerical, were subject to punish- 
ment only by Ae Church.* As Chaucer phrased it, the 
judge of ^e ecclesiastical court 

. . . boldely did execudoun 
In pumsshinge of fomlcaaoun, 

Of wicchecr&, and eek of bauderye. 

Of difiamadoun [slander] and avoutrye [adultery]. 

Of chirche-teves and of testaments. 

Of contractes, and of lakke of sacraments. 

And eek of many another maner cryme, 

^K^ch nedeth nat rchercen at this tyme ; 

Of usure, and of symonrf also. 

But certes, lechours [fornicators] did he grettest wo.* 

As the jurisdiction of the ecdesiastical courts was 
becoming differentiated and exdusive during the Norman 
period, so too were the laws which they administered, their 
judiaal system, their legal procedure. So long as pleas 
were held in the hundred court regardless of their being 
temporal or ecdesiastical, the nature of the suit did not 
vary the course of proceeding. With the Conquest, how- 
ever, this situation changed. Partly the causes were local ; 
more largdy they were evidences of a development general 
in all Christian countries. 

Because at the time of the Conquest there was no teal 
system of canon law, the establidiment in the En glish 
ecclesiastical courts of a distinct method of procedure was 

* Coke, xnd Inst, 487 f. See, for mstsnee, Ro/ult ParUamtntamm, 1 , 146b, 
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dependent upon two fortuitous foreign influences. William 
brought with him a group of Norman ecclesiastics, some of 
whom were, like Lanfranc, rather lawyers than theologians. 
These he substituted for the native bishops. Men learned 
in Hildebrandine jurisprudence and Roman procedure took 
the place of those who had administered a purely national 
and customary procedure.* Besides, the carrying appeals to 
Rome, a practice which survived the G>undl of Clarendon, 
almost required that the earlier English proceedings be 
in conformity with the practice of the Roman courts.* 

At just the time when the struggle for a separate ecclesi- 
astical system was the strongest in England, two larger 
legal developments were taking place. The one was the 
resuscitation of Justinian jurisprudence, and the other 
was the codification of Gratian’s canons. The one 
supplied the procedure for an independent system ; the 
other supplied the law. Combinmg the doctrines of early 
councils and decretal letters, the collections of Dionysus 
Exiguus and Isadoras Mercator, and the codifications of 
Gratian and Gregory,* the canon law built up a practical 
system vastly diflerent from the system of the common 
law. The rapid influence of Roman and canon law upon 
English law was startling. Shortly after the death of 
Inerius, the great Bolognese teacher, at least two English- 
men were already familiar with the Roman law. As early 
as the reign of William Rufus, the Bishop of Durham had 
at his finger-tips the so-called Isadorian Decretals, and may 
have brought into the king’s court a book of canon law. 
From Stephen’s reign onward, Roman and canon law were 
known and studied in England.* 

The whole of the ecclesiastical law of England did not, 
however, come from the Roman canons. 'ITicre were the 
English provincial and legatine constitutions. The pro- 
vincial constitutions were the decrees of the synods in the 
provinces of Gmterbury and York, particularly the former, 
because the Archbishop of Gmterbury was a papal legate. 


* Stnbb*. Camm Lam, I, 256. 

• Pollock sod Mgitbnd, 1 , 112 ff. 


* Hale, XXVUI. 
117 ff. 
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The legatine constitutions were the decrees of synods 
presided over by the foreign papal legates. Cardinals Otho 
and Othobon, in the time of Henry 

In no sense, however, could the local canons and con- 
stitutions contravene the general law of Rome. They were 
only explanatory and declaratory of it. Any special rules 
of the Church in England had hardly a wider scope or less 
dependent place in relation to the canon law than the 
customs of Kent or the by-laws of London held in relation 
to the common law. The English canon law was En glis h 
only because it was universal.* 

The codified canon law carried on, of coiurse, the tradi- 
tions of the Christian doctrine of sexual morality. Like the 
Roman law, it expressed a spirit of condemnation of sexual 
violations,® but it provided no code of punishment for 
the specific offences. Knowing no penal code, the courts 
therrfore had authority, without reference to any rule or 
defimtion, to punish anything which they regarded under 
the canon law to be openly immoral or sinful.* The con- 
sequences were sometime ludicrous. Laymen were haled 
into court for offences for which no code, no matter its 
inclusiveness, could provide : for not giving alms to the 
poor, for folding sheep in church during a great snow, for 
feeding a dog with holy bread, for rejoiemg at seeing priests 
in trouble, for suffering a minstrel to play at a weddmg, for 
refusing to sing in church (“ quod in cantando petutus iiuxpers 
est ”), for not keeping an assigned pew (because a neigh- 
bouring occupant had a strong breath).® Not only these 
open expressions of wickedness were punishable in the 
ecclesiastical courts, but aiding and abetting in them, or 
even passive encouragement, were considered criminal.® 

The exercise of this corrective jurisdiction over the vices 
of the laity was vested in the bishop, was, in fiict, one of 

* Whitehead, 6i f. ; T. E. Smith, 5-7. 

' PoUock and Maitland, I, ii;. Holdawotth, Histwy, I, 582 and note. 
There is no need hete to enter mto the Stnbba-Maitland controveray as to 
the amilicahi]^ of the canon law m England. ■ Ridley, 19 f. 

* Stqihen, 11 , 404. • Hale, nos. 53 j, 522, 384, 141, 398, 429, 317. 

* E./., Hale, nos. 647, 797. 
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the important functions of the ^iscopal office.^ It had 
fidlen to the bishop as a consequence of his visitorial 
power. The bishop had been accustomed to make tours 
of his diocese, to visit the various parishes and monasteries 
and investigate the conditions not only of the clergy of 
the district but of the laity as welL To the bishop would 
be reported any breaches of the spiritual law, and he would 
proceed forthwith to hear the cases informally and impose 
punishment.* 

As the ecclesiastical power increased, and with it the 
episcopal dudes, the bishops, overwhelmed with labour, 
committed their authority to some presbyter or to their 
archdeacons. The archdeacons, first acting as the bishops’ 
agents, came to enjoy a derivod, independent jurisdiction 
to proceed in criminal causes in their own name. The 
bishops, jealous of this increase in archidiaconal power and 
finding it impossible to resume in their own persons the 
exercise of the authority so delegated, in order to recover 
their jurisdiction appointed then own vicars or officials 
to act as judges in ffieir place. Inferior prelates, such as 
abbots and archdeacons, assumed a similar right of delega- 
tion and aqipointed their own officials and other ofiicers 
to act in their name. 

The situation varied according to local circumstances 
and followed no uniform principle. Striking difiercnces 
existed in the constitution of ec^esiastical courts in the 
various dioceses.’ The situation was greatly complicated 
by the number of “ peculiars,” jurisdictions which exercised 
judicial powers independent of the bishops’ control. 
There was not in fact the nice step-up system which is 
usually pictured fi;om the archdeacon’s court to the 
bishop’s consistory court, to the archbishop’s court — the 
Arches Court of Canterbury and the Chancery Court of 
York — and then to the Pope.* 

^ Coke, 2nd Imt., 62} f. 

* Rcclabatictl Couits CommiMioa, voL. 1 , pp. zziiL f. 

■ Cbrmitk ^ Cam/otatiom, IV, Repoit, j ; Ha^ XXIX £. (quoting) ; Cepei, 

It^u not necessary to discuss the coasts m tdation to appeal because 
appeal vos pcactically un V nnf wn io of oAsocet. See p* 90. 
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Formal sessions of the bishop’s consistory court were 
held about once a month, lasting for several days. Though 
usually held in a part of the cathedral, the court was some- 
\7hat itinerant and in some dioceses sat regularly in two 
or three of the chief towns. The judge was not the 
bishop but the “ ofBdal,” who was often a canon, and he 
had an assistant known as a delegate or conunissary. Each 
consistory had advocates who were trained canonists, 
comparable to the present-day barristers. And each had 
proctors, licensed by the bishop, comparable to English 
solicitors. The advocates and proctors were hired by the 
litigants to present their cases. Attached to the court also 
were an examiner who took the testimony of witnesses 
for written presentation to the judge, a registrar, one or 
two notaries, and an apparitor or summoner, who was 
among the most hated of medieval characters.^ The arch- 
deacons* courts were similarly organized.* Rarely, how- 
ever, were the actual proceedmgs in sex oficnces as elaborate 
as this organization would lead one to think. 

There were three distinct methods of proceedmg 
against the offender in criminal causes : Inquisition, Accusa- 
tion, Denunciation. From the reports it is not always 
easy to determine which method was pursued.® Inquisi- 
tion was probably the usual mode of proceeding before 
the Reformation. Though under Inquisition the judge 
was theoretically the accuser and upon his own knowledge 
cited the suspected offender to appear,* it was in fact the 
apparitors who busied themselves in ferreting out delm- 
quendes and bringing them to the attention of the judge. 
Sometimes even the archbishop would call the bishop’s or 
archdeacon’s attention to suspected persons.® 

In the second form of indictment. Accusation, any 
person might come forward and voluntarily undertake the 
cause. This procedure may have given rise to petty spy- 
ing and informing by ndghbours. There were persons 
who were known, beause of their informal espionage, as 


*Sec 


R). 119 ff. • Deanedy, 198-200. 

, Hale, nos. 94, 505, 528. * Barnes, 122, 129 f. 

* Peckb^ n, 728 f . ; m, 829 f., 8)) ff. 
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“ touters.” 1 But the method was not particulatly popular. 
The person constituting hinaself as accuser became subject 
to coitions and penalties. The risk was a deterrent. 

The third method. Denunciation, eliminated this risk. 
The person giving information did not thereby constitute 
hims^ as accuser; the proceeding was brought by the 
churchwardens or sidesmen of the parish, supposedly on 
common fiune, reputadon in the community.* Under the 
name of Presentment this method became increasingly 
popular.* 

The proceedings in criminal causes in the ecclesiastical 
courts ezempM^ a principle totally opposed to the 
common law. In the king’s courts no man is bound to 
accuse himself, no matter ^e severity of the crime or the 
hindrance of justice. In the Qiurch courts, however, the 
whole basis of the proceeding was self-accusation. Until 
the year 1640 the ecclesiastical judge possessed the power 
to propose articles of charge to the accused in person and 
to require him upon oath to admit or deny the accusation. 
It was upon this use of the ex-officio oath that the eflfective- 
ness of ecclesiastical jurisdiction depended. 

“ We establish that, when the prelates and ecclesiastical 
judges inquire the faults and excuses of their subjects that 
deserve punishment, the lay be compelled if need require 
by sentences of excommunication, to give an oath to say 
the truth; and if any withstand or let this oath to be 
given, he shall be bridled with the sentence of excom- 
munication and interdiction.” * To refuse to answer the 
charge of an ofience led to punishment more onerous than 
the probable punishment for guilt of the offence itself. 

If the accu^ confessed tiie charge, the cause was con- 
cluded and sentence passed. If the accused denied the 
charge, however, he had to purge himself of guilt.® 
Sometimes, but rarely, the court would accept the aoused 
person’s own oath as suflBdent purgation.* Usually he 

* See mfrm, p. 122. ■ E.t., Botnei, iji ; Hale, no. 750. 

* Hale, LVn f. 

* Lyndwood, Lib. U, Tit. VI, c. 2, pp. 109 f. (Cuon of Booiftux). 

* fible, noa. 712, 77a. * H^, noa. 96, 99. 
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was obliged to defend his oath by the evidence of two ot 
mote computgatois.^ 

157^1 8 March. . . . The office of the judge against John 
Bradley and Helen Hark, servant of Ralph Balks. They have 
frequented conmany together a long tyme, and been suspected 
of evill life. Appeared. Ordered to purge themselves ^urta 
mam/.* 

It was only upon the joint oath of the compurgators to 
the credibility of the accused and their disbelief of the 
charge that the party was pronounced innocent and formally 
restored to his reputation.* 

Rob. de BoyviU, Rector of Thoresby, accused of incon- 
tinency before the Bishop [of Carlisle] receives this certificate, 
which states that in all points he has purged himself.* 

The demands of the courts for numerous compurgators 
became unreasonable. The compurgators would usually 
be neighbours of the accused. The court might be hold- 
mg its sittmg at a distant place in die diocese. Travel was 
difficult. And even when the accused had properly 
assembled his compurgators at the prescnbed place and 
appointed time, the court might delay the hearing. As 
evidence of attempts to remedy this situation is a canon 
which forbade ecclesiastical judges to demand for purgation 
of a priest more than six hands for the crime of fornica- 
tion and mote than iz for adultery and the more serious 
sexual offences, and which forbade removal of the cause 
to another deanery or to a place where sustenance could 
not be procured.® 

If, however, the accused failed of purgation, if he could 
not procure adequate compurgators ot the compurgators 
could not take oath as requi^, he was convicted.® So 
long as the courts were permitted to make use of the ex- 
officio oath, it was but ruely that witnesses were examined 

* Hak, oos. 98, 100 ; Barnes, 114 ; Peckham, II, 61 j f. 

*Bai;^, 114. 

* Hak, OX f. ; Barnes, 117 ; Peckham, n, 613 f. 

* Carli^, am. 187. 

' Lyndwoo^ Ob. V, Tit XIV, c. 4, pp. 313 f. (Oman of John Stratford). 

* K^tse, I, 417 f. ; Hak, no. 3. 
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or depositions taken.^ The patties dted before the judge 
seem seldom to have had any legal adviser. They heard 
the charge at the mouth of the judge ; the registrar briefly 
noted the proceedings and answer. Except for the per- 
formance of the sentence the entire hearing was probably 
unattended by publicity.* 

Injustice doubtless arose from the system of proof by 
purgation. Many a hypocrite might have been enabled to 
eso^ unpunished by his own perjury and the ignorance 
of his compurgators. And, conversely, when the accused 
person, either from want of available friends or from his 
own general bad character, was unable to obtain com- 
purgators, he might have been condemned as guilty of a 
specific act which he had, in &ct, not committed. 

Not all the ecclesiastical proceedings were formaL 
Much of the legal business was done outside the court by 
the official or his delegate heating cases pro tribmali sedente, 
in the presence of witnesses and a notary public.* Upon 
such proceeding any more serious doubts would be re- 
served and a reappearance ordered before the court at 
a formal session.* Upon such temporary dismissal the 
defendant had to take oath to reappear again when 
summoned.* 


The sentence of the ecclesiastical courts m sex offences 
was largely a standardized form of public penmee. But 
there were also other forms of sentence imposed, such as 
marriage of the guilty parties or endowment of the woman, 
pilgrimage or other good works, suspension, and in all 
cases, the possibility of excommunication. More import- 
ant for its social significance was, as we shall see, the system 
of purchasing commutations of penance for money. 

So commonly was public penance the punishment for 
incontinence that later courts would simply order “the 

^ E.g., Hale, no. 17^ Hie Fetyt Manntcript ihows. ho^raret, ditt the 
eyideoce in cnniinal owict vm mote extenstre one would 
•nnect from tbe bdef note* In llie act-books and bishopa’ iMistets. 

^l^LXf. • Deanesly, aoo. « lUe. nbaTi^, 155. 

» Hale, nos. ais, 54?. 
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usual penance.”^ That meant that the penitent would 
appear bate-legged and bare-headed in the cathedral, 
parish cdiurcdi, or market-place, clad in a white sheet, and 
would make confession of his or her crime in a prescribed 
form of words. The punishment was augmented or 
modified according to the qualit7 of the fiiult and the dis- 
cretion of the judge.* Such penance for incontinence was 
so ircq}ortant a part of the business of the parish that eacb 
church k^t a sheet or turtle for that very purpose.* Some- 
times a woman penitent would be order^ to wear a knotted 
bridal veil * an^ we are told, on occasion would have to 
walk naked. 

It happened that one Pets Leuard, a sergeant “ on the night 
delt flessnely with a woman ” in church. By a miracle they 
were “ tyed fast togedre that night and the morw alle day.* 
People came to see the mitade and all prayed “ that that odble 
sight might be ended.” In consequence of which the ofienders 
were separated. “ And thCT that dede the dede were ioyned 
to penaunce, to go naked afore the procession thie Sondayes, 
betmg hem self and recordyog her synne tofore the pwille. 
And therefor here is an ensaumple that no body shulde do no 
suche filthe in the chitche, but k^ it dene and wotshipc God 
there inne.” ® 


The usual procedure, however, was for the penitent to 
precede the procession down the church aisle on three or 
four Sundays, dad in a sheet, and carrying a candle of some 
two pounds weight, or of a designated price, which he 
would place before the prindpal ikon.* The penitent 
would then confess his sin b^orc the assembled con- 
gregation in words prescribed either by the vicar or directly 
by the court before which he had been convicted. He 
would declare his crime, ask forgiveness of God and his 
ndghbours, and might lead the congregation in a prayer 
for his soul.'’ He would then receive a certificate ^t he 
had duly performed his allotted penance.* 


■ G^olphin, app. 18 ; Lout RupteiiiaWimM, $37 ; Stqihent. I, 883 ; 
T. E. Smith. 124 note. ^ Hale, no. 740. 

*Ha]&no. 4t. Pot aignificanoe of (ueb knots see Feiaer, 293-317. 

■LaToiuJamdiy, 3if. * Hale, nos. 7, 297, 398. 

» JWf., nos. 392, 484. 656' *11^,110.484. 
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Penance, as its name connotes, was not, in theory, punish- 
ment. It was not supposed to be social retdbutioo. It 
was meant as an egression of contrition for an offence 
against God ; it was an attempt at purification, a plea for 
divine mercy. That its purpose was knowingly perverted 
will become evident from ihe study of commutations for 
money. But, too, the purpose of penance was sometimes 
unknowingly defeated through the ignorance of the court 
or the inauspiciousness of the social setting. Thus the 
bishop’s court in Durham ordered public penance in the 
church and the market-place for fornication, although the 
ofiender was non compos mentis.^ In the famous case of 
Jane Shore, mistress of Edward IV, the people who saw 
her pitiful beauty as she bore the candle and cross outside 
St Paul’s Qithcial, and who knew the malice behind her 
prosecution, were moved rather to sympathy than to con- 
demnation. So fiunous a moralist as Sir Thomas More 
wrote: “Her Lewdness was her only Fault; and tho’ 
that was great enough, yet to have a King for their Bed- 
fellow is such a mighty Temptation, that if no Woman 
could Gsndemn her before they have like Trials, it’s to be 
feared, she’d have few to cast a Stone at her.” ‘ 

In ihe sentence for incontinence the court would often 
combine other punishment with penance or substitute 
other punishment in lieu of penance. Most usual as a 
substitution or combination was a monetary payment. 
One proper form of expressing contrition for sin was 
through good works. A money payment was in its effect a 
form of good works. So long as the money was an 
expression of reform rather than a substitute for it, its 
payment was a proper ecclesiastical sentence. Thus the 
Commissary Court of London, besides sentencing Milo 
Gerard to a severe penance, ordered him to give a penny 
alms each Sunday for a year.* 

Mote arduous than al^giving as a form of good works 
was pilgrimage. Only in exceptional cases of incontinence 
was it ordered. Thus when Robert, Rector of Hamme, 

* Hale, DO. S97. 


Mote, 1 , 496. 
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who had been convicted of incontinence with divers women, 
broke his promise to remain continent in die future. Arch- 
bishop Peckham ordered as penance that he undertake a 
diree-years’ pilgrimage to Rome.^ 

The frequent alternative to penance which the courts 
allowed in cases of incontinence was the intermarriage of 
the guilty parties. Such procedure had its origin in the 
Old Testament injunction. Marriage was an adequate 
retribution for seduction in ancient Hebrew law bemuse 
it protected the father’s property right in his daughter’s 
ch^ty.* It persisted in mediei^ English law as a retri- 
bution only because the laws of the Old Testament were 
considered to be the laws of God.* 

Ordinarily to force the marriage of the convicted persons, 
the ecclesiastical court would continue the heatings until 
the marriage could be effected* and a certificate of its 
solemniaation presented to the court.* But if the parties 
were already betrothed, the court would sometimes take 
mote direct action and make decree that a marriage be 
performed.* It might even issue a mandate to the parish 
priest to solemnize the marriage of the incontinent persons.’ 
Occasionally too the guilty persons were to perform in 
addition a modified sort of penance by confessing at the 
time of the marriage ceremony that ^ey had been pre- 
viously incontinent.® Should the parties not intermarry 
as directed by the court, they became subject to added 
punishments for their offence. 

“ The said Whitelockc was commaunded before the Nativity 
of Chtiste laste past to mary the said Elizabeth, and as yet 
keipithe house suspetiously togyther, and contemptuouslye, 
contrarye the said commandemcnt, not mary.* To do 
penance in the market place during divine service on Sonday 
next, and to marry.® 

The most striking method by which marriage was 
effected as a penalty for fornication was inaugurated by 

1 Fbckham, K, 185 ff. 'See siprm, p. ti. 

* It petsuts tull in the laws of most Amencan States : May, nn^r otttline 

hrattinas. “ Sex Ofiienses and Mamage.” ' Hale, no. 174. 

* Hale, no. Sot ; Barnes, f. ■ Hale, no. apt. 

’ Batoi^ 129 t. • Hale, no. 577. • Bam^ laa. 
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ArdiHshop Winchelsey at the Synod of Windiestet in 
1508. The eoclesiastit^ judges, it seems, had made it a 
practice upon conviction for simple fornication merely 
to oblige the parties to abjure fiuniliarity with each other 
in tibe future. This proved ineffective: there was re- 
cidivism. The synod forbade abjurations. The parties 
were to be bound upon oath to submit to corporal punish- 
ment upon a second conviction. In case of a third relapse, 
however, all future breaches were to be precluded by a 
written contract between the guilty parties, which provided 
that they were then and thereafter to be husband and wife 
if, at any future time, they should carnally know each 
other, lliere was, in effect, to be a present assumption of 
the marriage status upon the happening of a condition 
subsequent.^ 

Following tVie injunction in the Old Testament again,* 
the ecclesiasdcal courts would sometimes accept as retri- 
bution, instead of marriage, a provision for dowry of the 
woman with whom the connexioh was had.* The effect of 
such sentence must have been much the same as commuta- 
tion of penance. The offender would pay money in order 
to escape penitential punishment. The promises of dower 
sound like an offer of reward to anyone who would marry 
the woman. The ofier of endowment was in fact not a 
performance of penance but an evasion of it. The Mosaic 
law was enforced as a form when its reason in substance 
had long since perished. 

Imprisonment, though a possible consequence of ex- 
communication, was not a primary punishment for eccle- 
siastical offmces. Prisons were, in hurt, rare, and the 
temporal courts bad evolved as a substitute a system of 
release on bond, conditioned upon future good b^viour. 
The ecclesiasdcal courts adopted this system in part. They 
exacted promises of good bdiaviour from offenders, and 
upon su(^ promises dismissed the acdon. In support of the 
promises t^ required bond. 


0, n, 528 f. ; Lyndwood (Oifonl ed.), a{^. 57. 

«xiL 17. • H«le. nos. 297, jiS, 554, 598. 
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So long as the pledge or bond were only for a limited 
period, until the penance or other punishment might be 
performed, the remedy was a fitir and sound one. But 
the spiriti^ courts exacted bond for permanent good 
bdiaviour. A new ofience at a much later period tl^ 
was not newly prosecuted, but revived the old cause. It 
constituted a breach of the bond, led to forfeiture of the 
security and, because of the oath, gave rise to a possible 
charge of perjury.^ As early as 1164 the Council of 
Qarendon took measures to abolish diis unfair practice. 
It enacted that the oath or pledge should be exac^ only 
that the ofiimder stand judgment of the Church as to 
punishment for the crime of which he had been impleaded, 
and pledge should not be exacted that he would never again 
be guilty.* Notwithstanding this injunction die unre- 
strained practice was continuing a century and a quarter 
later. Walter Bret gave the archbishop a bond [set forth] 
in 10 1. sterling, binding himself and all his goods not again 
to commit adultery widi Alice Hare.® 

Short of exicommunication and savouring of it was the 
ecclesiastical punishment of suspension.® Suspension de- 
prived the o^der of the right to attend church. It was 
a mild preliminary to excommunication, which cut the 
person off from the society of all Christians, and differed 
not greatly from the earliest forms of punishment in the 
primitive Christian Church. Usually it was imposed as a 
warning to an accused person, who had not appeared 
before the ecclesiastical court as directed.® 

These methods of punishment may, from the point of 
view of the present, seem mild in comparison with the 
importance attached by the Church to sexual sins. Whether 
they seemed mild in their medieval setting can be judged 
only from the social reactions of the period.* But rarely 
was there a contemporary conqilaint th^ these punishments, 

^ Hale, no. 146. * Articles of Oateodon, j : JcJmsoa, n, ji f. 

* Le Rmwjni, Fart L 6j f. 

* Tbds form of Dunisbment is not to be confused with anotbet of the same 
nanM, which dqmTed a guilty clerk of the profit of his benefice. 

* Hale, nos. rj, 197. • See hfr*, p. X15. 
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if duly exacted by the ecclesiastical courts, were inade- 
quate. The Knight of La Toun-Landiy would have liked 
to have seen the severity of Mosaic Law restored as punish- 
ment for adulterers. “ In some places,” he noted, “ their 
diroats ate cut, in some they ate burned, in some buried 
alive. These examples it is good for all women to hear, 
for tho’ there be no justice thereon in this realm, those 
who do amiss live in blame and slander.” ^ 

Mote than blame and slander, however, might result 
finm sexual oifences. Excommunication was always a 
possible penalty for violation of the Qhurch law. It was, 
until quite recently, a serious penalty, so serious that it was 
but infrequently apphed as the direct punishment for 
voluntary sexual commerce. When an Englishman had 
been sentenced to excommunication for incontinence, the 
Pope wrote to the Bishop of Gu:lisle urging mercy.* 

Though excommunication was not a general punishment 
for the sexual odence itself, it was frequently inlUcted upon 
a sexual ofiender who jEiiled to carry out properly the 
dictates of the ecclesiastical court in wMch his o^ce was 
being heard. Excommunication was alwa3rs a secondary, 
reserved punishment for sex o&nces, a sword of Damocles 
hanging over the sinner. The court would often impose 
penance and other sentences upon pain of excommunica- 
tion for non-performance.* In the later, post-Reforma- 
don penod, when the Church observances came to form 
not so important a part of dady life, and when suspension 
ceased to have edect as a punishment, excommunicadon 
was decreed fox non-appearance of an accused person in 
answer to a summons.* This abuse of excommunicadon 
to edect appearance in court reached its height, as we shall 
see, in the High Commission. 

The sentence of excommunicadon was the ultimate 
resource of the spiritual courts. The lesser kind of ex- 
communicadon, which depdved a man of all the offices of 
the Church, was the same as suspension. But imder the 

* La Tou]>Landxy, t 6 i Oansoage mndrmiwd). * Carlwle, «>p. 1S4. 

* Kelkwe, I, 417 /. ; Batnea, laj f. ; FM;! Itfs., folio 4*. 

* Batnea, laj. 
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gteatet excommunication, to which one generally te£ets, 
the person was not only “ cut o£f £com the society of all 
Christians,” but thereby was rendered practically an out- 
law. He not only lost all his dvil rights ; he sunned 
imprisonment until he should become obedient to the 
dictates of the Church courts.* 

It was because mere ecclesiastical censures were some- 
times inadequate to effect punishment that the temporal 
law offered its assistance to the Church. It disabled an 
excommunicate from doing any act of which a legal person 
was capable. He could not serve upon juries, could not 
be a witness in any court, could not receive a legacy, and 
worse, he could bring no action in the common law 
courts, either real or personal, to recover lands or money 
due to him.* Nor were such civil disabilities the only 
temporal penalty of excommunication. If within 40 days 
after the sentence had been published in the church, t^ 
offender did not submit and abide by tiie sentence of 
the spiritual court, the bishop might certify such con- 
tempt to the king in chancery, whereupon there issued to 
the sheriff of the county a writ called, from the bishop’s 
certificate, a sigp^avit, or, ftxim its e^ct, a writ de txcom- 
mtmieato eapitndo. The sheriff’ was tiieroipon to appre- 
hend the offender and imprison him in the county gaol 
until he should be reconciled to the Church. Only upon 
such reconciliation and its certification by the bishop did 
the writ de excommwtteato deliberando issue out of chancery 
to release the offender from prison.* 

After the Reformation the temporal law’s assistance of 
the Church courts was continued by statute.* In case of 
disobedience to any definite sentence of an ecclesiastical 
judge in certain causes, any two justices of the peace might 
commit the offender to prison without bail or mainprize, 

1 Whitehead, 148. Since 181) there hat been no dvil incapacity for 
excommunication exciM impdsooment : 55 George m, c. 117, t. 3. 

a Littleton, a. aoi ; Coke, ist Inst., 133b, 134a ; Blackstone, m, 102. An 
excooimonicate could not, of course, take a binding oath. 

* Htaheibett, Nm> Naiura Brmnm, 62 N. *t sqq . ; Blackstone, ID, 102 ; 
Lems Ruptetu^ Wemn, 338 ff. 

* 17 Henry vni, c. xo ; 32 Henry Vm, c. 7. 
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there to cemain until he enteted into a recognizance, \dth 
sufficient sureties, to give due obedience to the process and 
seotenoe of the spirit^ court.* 


From such sentences there was in theory a right of 
appeal, from the archdeacon’s court to the bi^op’s court, 
^m the bishop’s to the archbishop’s.* Occasionally 
there is note of an appeal from a sentence in case of in- 
continence,* but rarely.* Aj^seal in sex cases was difficult 
and impracticable. It is probable that the system of trial 
by purgation did not lead to many convictions which 
would be likely to give rise to appeal The person of 
influence could get compurgators, and one so unfortunate 
as to be unable to get compurgators would lurdly be in a 
position to bring a difficult appeal 

Ihe difficulty that made appeals impracticable was the 
ezpeose. Though full costs did not need always to be 
assessed in the court of original jurisdiction, it was a 
general principle of the ecdesiastical courts that tiie 
ezpeose of correcting an offence should be borne by the 
offender.* When the proceedings went through two courts, 
the costs therefore mounted. Besides this, appeals were 
penalized. 

Appeals were attended by long and unavoidable delays. 
In order to take advantage of this situation and postpone 
the judgment of the Church courts, offenders would often 
bring unjust appeals in cases of moral correction. As a 
remedy the general canon law provided that when an 
appeal was pronounced unjust, t^ appellant had to pay 
not simple but quadruple costs. The remedy did not 
suffice. The Council of Trent forbade all appeal from 
an interlocutoty decree in causes of correction. Notwith- 


* Hk tempotal conttt baR» might inflict ■dditkwl penalty oo a penon 

who hfi n coayicted in tly* ftprlaat—rirft j ooc f tt £bt See 

* aifleem vm, c. la, a. 5. • Petyt MS., folio 4a. 

* Hue, T.xTT . Occaaioouly, too, die Ung Mnwif would gtaot paidon 

fo( acta of incotidnenoe; aee, (or initance, Rymet, under dates a;th JutoiSiB, 
ydi December 1619, lydi December 1621, a6th August 1624, August 
iSaj, i4di November i6)i. * Robert nuUimore, n, 997. 
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Standing the genetal canon law, the piocess of appeal was 
abused in the English courts. The cletgy in 1399 urged 
the archbishop to take measures against unjust app^ 
in matters of morals, and later Archbishops Parker and 
Grindal directed their courts to limit in such cases the use 
of inhibidons. In the sixteenth century Parliament con- 
sidered abolishing all right of appeal from the sentence of 
the bishop in cases of correction, or at least imposing a 
heavy fine and double costs if the appeal should he found 
unjustifiable.^ 

Appeals in cases of sex ofencesr were rare, therefore, not 
only because these restrictions were specifically directed at 
their limitation and abolition, but bemuse the expense of 
an appeal might be greater than the cost of a commutation 
of penance for the offence if the conviction stood. Such 
commutation or indulgence obviated as well as would a 
vindication of innocence the unpleasant consequences of 
guilt.* 


The product of a mill is not to be ascertained only from 
a study of the mill-wheel. At least as important is an 
analysis of the grist. Likewise it is with the product of a 
socM machine. Having the machine in mind, one must 
know the rough materials with which the machine is 
supplied. Before one can attempt to evaluate the moral 
and social product of the medieval ecclesiastical jurisdiction, 
it is necessary to know what were the situations that came 
before the courts and what the social background of those 
situations. First, then, one must study what were the 
conditions of sexual morality in later m^eval and earlier 
modem England, and thereafter one may judge more fairly 
the success or failure of the spiritual courts in their attempt 
to grind out of such conditions an acceptable social 
product. 

‘ Gibson, n, 103% note <■ : Reichel, n, 326, note 147. 

* There is one oithM possible cause for the absence of evidence of appeals 
in the Court of Arcb^ the destruction of the records m the &c of 
St Mary-le-Bow, where die court was held. 
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Gbnbkal Non 

Fot farther cases of sexual offences in ecdesiastical courts 
consult the bishom* registers, several doxen volumes of which 
have been published, and others of which are in progress. 
For a list of registers extant, see Fowler. An assortment of 
scattered ecclesiastical cases is to be found in H.M. Public Record 
Office under Exchequer K.R. (Ecclesiastical) and Chancery 
Miscellanea (Ecclesiastical and County Pladta). 

On the general subject of ecclesiastical jurisdicdon, see, 
besides the works specifically dted : Holdsworth, Etchsiashtal 
Courts, n, a]5-3ii ; Carter, 143-151 ; Cornish, ^glisb Churtb, 
Part I, c. 6 , 1x4-134 : the earliet folios of the Pet3rt MS. 

For a discussion hi appeals to Rome, see Makower, sxj-atx ; 
Robert Phillimore, H, 967 f. ; W. G. F. Phillimore, EeeJesi- 
astitai JurisdietioH', J. G. Phillimore, 8f.; Johnson, n, 52, 57. 



CHAPTER VI 

THE PROBLEMS OF SEXUAL MORALITY 

To the Englishman of the late medieval and early modem 
period chastity was a virtue esteemed in as lofty words as 
it was described by the Christian Fathers. “Without 
chastity no man can be saved.” ^ Sexual purity led to 
communion with God ; sexual impurity was sure to kindle 
the fires of hell. The Knight of La Tour-Landry warned 
his daughters that “ the synne of lechery stinkithe afore 
God and his aungeles. And takithe hede how the virgines 
had leuer be martered rather thanne they wolde do that 
foule synne ... as seint Katerine, seint Margarete, seint 
Luce, elleuen thousand virgines, and other tnani virgines.” * 

Verbally, at least, virginity was still the primary virtue. 
“ Nor there is nothing that our lorde dclytcth more in, 
than virgines : nor wherein angelles more gladly abyde, 
and playe with, and talk with.” • Chastity was a woman’s 
most precious possession.* Roger of Wendover, imder 
date of I22J, told a story of a girl of noble birth who 
forswore luxury and betook herse^ to the convent. Many 
were her struggles with the Devil, who sought to lead her 
from her bric^ood with Christ. So complete, however, 
was the damsel’s victory that Satan actually became her 
servant and himself protected her from a ravisher.® No 
happiness in life awaited one who lost her chastity and no 
happiness after death.* “ She shulde abide in the brennyng 
fete an hundred yere.” ^ Not that a maiden should be 
completely without love. " Wherefore the mayde shal 
have to love the father almyghty god, her spouse Chryste, 
and his mother the holy virgme. . . . She hath also her 
owne father and mother which ... she ought to . . . 
love and wotshyp.” * 

This attitude built up a theory of asceticism of which 

* Vi($s mi Vtrims, iiS. * La Tont-Loadty, 83. 

* Vive*, ft^o 13. * Mi,, fidio 18. 

* Roger de Wendover, Anno 1x23. 

* Vtve*. folio 16 ; Haii M n imh m, 20. ' La Toiii>Laiidtv, 66. 

* Vl^ folio 53. 
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the early rhi-iatifln ideal was the prototype. Marriage was 
to be tolerated, to be sure, but only because of St Paul’s 
indulgence. “Hfencc was wedlock legalized in holy 
church as a bed for the sick, to sustain the unstrong, so 
that nothing can stand in the high hill so near to heaven 
as the virtue of maidenhood.** * 

This Christian ideal of sexual purity was fostered, 
supposedly, by chivalry. Chastity and abstinence were the 
rule of the ki^ght, the protection of weakness and virtue 
his motive, the hand or the lips of the lady his reward. 
But the reward of knightly virtue became more important 
in practice than its ideal. The diief object of the chivalric 
life came to be love. At home in the castle or abroad in 
the field of conquest, the expression of love was every- 
where present. The difference between love and seduction 
was apparently slight* 

The importance of sex was magnified by the conditions 
of domestic society. Life in a medieval castle was con- 
fined and, but for the intermingling the sexes, dull. 
Society of the inmates was dose and intimate. During a 
considerable portion of the day the damoiselles and damois- 
eaux were engaged in playing togctiier at different amuse- 
ments and games which, it is evident from their description, 
were often suggestive of anything but chaste fc^gs. 
The language in common use among both sexes was far 
from delicate. Under the general system a young bachdor 
was appointed to serve one of the lord’s daughters. Their 
association -was almost constant. In romances, such as 
B/oiuIe of Oxford, they might visit each other’s bed-chambers 
and spend the night together. The romances, of course, 
make known that the association was entirdy innocent. It 
was the custom of the time, however, for both sexes to go 
to bed entirdy naked.* 

An important feature of chivalry was the institution of 
love-service. The knight would bind himself to serve a 

* Halt Mu i m ba i, to. ■ Wnteimatck, Atom/ Uuf.II, 432 f, 

* Wdejbt, W saumMm J, 166 f. , Cotniih, Cbtaaby, 301 f. ; W. S. Obtu, 77. 
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paiticular lady. To her he had to prove himself brave 
and daring, patient and discreet. When, however, by 
performing a service as warrior or hunter in the lady’s 
behalf, he had fulfilled his part of the bargain, the fuM- 
ment of hers became due and owing. T^ relation was 
in no sense platonic. The woman who would refuse 
payment for the love-service performed would have been 
gi^ty of a serious breach of form and would have been 
socially ostracized by men and women alike.^ 

This freedom of sexual commerce was not confined to 
the unmarried. Married women claimed the right to 
enjoy a lover as well as a husband. The large majority of 
medieval romances celebrated illicit love. The violation 
of the marriage vows was, in such literature, the incon- 
testable privilege of the brave and the fiur.* 

Nor was it only in voluntary sex expression that chivalry 
did not enact its theory. It was a recognized rule of the 
code of honour that a knight meeting a damsel accompanied 
by another knight could give combat to her companion 
and win her by arms. The lady then became his to do 
with exactly as he pleased ; regardless of her wishes no 
shame attached to his acts. According to code, on the 
other hand, if the knight met a damsel alone and unpro- 
tected, he could not in honour take liberties against her 
will.’ This part of the code was not, however, so well 
observed. “ To judge &om contemporary poems and 
romances, the first thought of every knight, on finding a 
lady unprotected and alone, was to do her violence.”* 
Even the noble King Arthur was amused when a knight 
earned away by force a screaming and weeping lady.* 

The chivaLric practice of love-service had a more refined 
expression when, during the Renaissance, it was assimil- 
ated to the ideas of Platonism. The renewed study of the 
classics, the ascetic touch of Christianity, and the romantic 

* Nutt, 140 f. ; Cotniih, Cbbthy, jot. 

' Coultoa, Chamtr, 1x7 and c. 17 ; Hallaim n, 199 f. ; ITonuPh 

kmd, 168 ; Cotniih, Cbmaby, joj f. See fotthet, Suthemnd, 17 180-282. 

* Bn&ult, in, 404 (quoting}. * Tiaill and Mann, n, 782. 

* Maloty, Book IQ, c. j. 
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infliwnrft of chmlty all combined to cteate a conception 
tbflt love aspires toward the beautiful, toward God Himself. 
The divorce of love from carnal desire was again espoused 
by the churchmen and given a great impetus by Giftlinal 
B^bo in his treatise GU Asolam. By the uid of tbe 
fifteenth century it was common for a man of refinement 
to select a lady and become her servant. To women the 
idea particularly appealed because by youthful marriages, 
to often unknown men, they had b^ deprived of love. 
Some, doubtless, did live up to the ideal of platonic purity. 
Mote, however, found the ideal too ethereal in an age of 
sexual laxness. The eminent Cardinal Bembo himself, 
after an association of 22 years with his fair ftiend 
Morosina, was the fiither of three children. Platonism, 
like its foster-parent chivalry, degenerated into mere 
artificiality.* 

Not only in deed but in appearance as well did die 
aristoctacy of medieval England foster sexual laxity. As 
far back as the reign of Edward the Confessor, who had 
been educated in Normandy, the nobles bad begun to 
adopt the fashions of the Franco-Norman court. The 
immoderate shortness of their garments has been called 
“ shocking and ofkndve to decency.” • It was not till 
after die Black Death, however, that clothing gave rise to 
considerable scandal. Men wore coats cut so short as to 
reach only the hips. Their tightness revealed, moralists 
said, what they should have concealed. Women “ wore 
low-necked blouses and their breasts laced so high * that 
a candle-stick could actually be put upon them.* Round 
the hips the skirts were so tight that with them, too, the 
forms indicative rf sex were distinedy revealed.” * 

Ye prowd galonttes heitlesse. 

With your nyehe cappis widesse. 

And youie smort gownys thriftlesse. 

Have brought thislonde in gret hevynesse. 
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Avaundd by symony in cetees and townys, 

Make schortet youre taylis and bfodet yout ctounys.* 

Apparel must have become a serious moral issue. 
Edward IV, in contrast to his own reputation for sexual 
licence, granted the following petition of the Commons : 

Noo Knyght, under th’ astate of a Lotde, Squier, Gendlman, 
nor other persone, use or were . . . eny Gowne, Jaket or 
Qoke, but it be of such lengh, as hit, he beying upright, shall 
covcre his pryve Membres and Buttokkes, u{^n the peyn to 
forfeit to youre Highnes, at every defaute, XXs.* 

A lord, it would seem, was left unrestricted in his habit. 

Fops were to be found not only among the laity. In 
1347 Archbishop Zouche had to take action against ecclesi- 
astics who, “ contrary to decency,” wore clothes ridiculous 
for their shortness, showing their shapes and the looseness 
of their manners.® The clergy nevertheless continued their 
aflfcctations, and the authorities continued their condemna- 
tions. In the fourteenth century the scandalous garments 
of the ecclesiastics were “ so short as not to come down 
halfway of the legs, or even to the knees.” In the fifteenth 
century the upper garments were so short as not to cover 
their middle parts.” The penalty for such apparel was 
deprivation of ecclesiastical benefice.* 

Suggestive apparel was, however, only a comparatively 
trivial vice of the clergy. Gower in his Vox Clamantis 
and Mirour de I’Omme, said that the clergy were mostly 
ignorant, quarrelsome, idle, and unchaste, and the prelates 
would not correct them because they themselves were no 
better. Even worse were the monks and nuns, and the 
friars were actually a senous menace to fiunily life. The 
evil example of the ecclesiastics, Gower thought, caused 
contempt among the better laity, corruption among the 
worse, and was mainly responsible for the decay of society.* 

^RaUdiParhaimnionm.y.iojt. 

* Aicnbishop Zouche’s Ciiuatutioiw, att. j : Johnaod, II, 408. 

< Aichbiibc» Bouiduet’i Couititatioat : Johittoa, II, jij-jiy. 

* Coolton, uwtwr, 196 (quoting). 
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Though Gower was a literarjr pessimist, each of his state- 
ments is to be supported by a mass of social evidence. 
There was adequate reason for Erasmus to note in 1502 
that to call a layman a cleric or priest or monk was an 
unpardonable insult.^ 

The reasons for this moral decadence of the clergy were 
largely two. The one was Ac type of person who entered 
the ecclesiastical life, and the ot^ was Ae conAtion of 
sexual restraint phced upon the clergy by Ae Church 
law. 

Feudal society circumscribed the lives of numbers of 
Ae inferior sodal classes within narrow limits. Largely 
to evade these restrictions men and women would seek 
&eedom in the religious life. Uneducated and unrefined, 
Aey found in Ae lower orders of the Church incomparably 
greater opportunity Aan in civil life for self-expression. 
The priests themselves were of a higher type, and, prob- 
ably, of higher motives, until Ae Black D^A in 1 548-49. 
The mortality among the clergy was Aen so great that 
after the plague vacant livings were granted to inex- 
perienced and sometimes quite ignorant clerics.* The 
inevitable consequence was a lowering of the moral type 
among Ae ptiesAood from which it took generations to 
recover. 

The attempt to impose upon an earthly-minded clergy 
Ae moral restraints conceived by spiritually-minded 
ascetics was foredoomed to abuse and failure. For decades 
Ae lower clergy had married as of right when finally Ae 
many Church councils succeeded in denying to Aem Ae 
right of marriage. Throughout Ae twelfA and AirteenA 
centuries the canons and constitutions were numerous 
which forbade to Ae clergy the right of marriage. 

Denial of marriage led to concubinage. As early as 
1108 Anselm sought to prohibit such unlawful cohabita- 
tion of the clergy.* Churdi councils and archbishops 
continued at frequent intervals thereafter to try to make the 

■ Gvouet, Gtm/ P«xaAmw, zoj ff, 

* Anielin*t at T< on don : Joaoiofif 52 f» 
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rule effixtive.^ But socul habits cannot be changed in a 
short tune. The clergy of York absolutely reftised to 
profess chastity upon ordination.^ The President of the 
Synod of London in 1126, the papal legate, John of 
Cremona, was said to have been caught in bed with a 
prostitute on the night after he had enacted canons against 
clerical concubinage.’ The Abbess of Avesbury, during the 
reign of Henry II, had three children, her nuns more. 
The Abbot-elect of St Augustine’s of C^terbury in 1171 
had 17 bastards in one village. Glraldus Cambrensus (died 
1220) spoke of the clergy publicly maintaining companions 
in nearly every parish in England and Wales. They 
transmitted their benefices to their sons ; their daughters 
married the sons of other priests : an hereditary sacer- 
dotal class was established.* The timidity of Archbishop 
Richard’s Canons of 1175 is amusing : “ Let not sons be 
instituted into their fairs’ benefices, unless someone 
succeed between them.”® A canon of Stephen ordered 
that the property of dead priests should go to their church 
and not, by testament, to their concubines.® 

The attempt to utilize the temporal power in the enforce- 
ment of these rules led to the mtroduction into England of 
a widespread evil, the cuUagium. The cuUagium was a 
tax or tribute levied upon the members of the clergy, 
often by the temporal authonties, for the privilege of 
keeping concubines.'^ When in 1129 a Church synod 
authorized Henry I to execute the laws against the irfrac- 
tion of celibacy by ecclesiastics, the monarch found a new 
source of income ; upon payment of a fee by the ofienders 


Legatme Canons at Westnunster (ii}8), canon 8 , Axdibuhop Ricb^’a 
Canons (117 )) ; Hubert Walter’s Leraitinc Canons (no;), canon 18 , Arch- 
bishop Edmund’s Consututions arts, j, 4, aS , L^dne Ccmsdtutions 

of Otto (isit). acts. L^atine Ccmstitudons m Othobon (1268), 

art. 8 , Aichbidiop Feckham’s Constitutioa (1279), arts. 11 , Archbishcm 
Chichky’s Coiudtudons (1415), art. 2 : Johnson, 11 , 54-^, 60, 80 L, 


Chichky’s Consdtudons (1415), art. 2 : Johnson, 11 , 54-^, 43, 60, 80 f., 
X31 f,, 141, 161-164, zai f., 262, 267, 478 f. ; Roger de Wendoyer, Anno 
122;. • Johnson, H, 28. • IM., 34-36. 

• Lea, SMnhta/CMagr, c. 17. • Johnson, 11 , 60. 

* Lyndwood, Lib. m. Tit. XHl, c. 1, p. 166. 

’ It inchides also by defimdon the ezacdons of eocksJasdcal superiots. 
See “ sm rents,” uifrit, pp. 116 f. 
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he would abandon them to thek patamouts.^ Exaction of 
the cuUagium is said to have become theteaftei a univetsal 
ptactice.* 

Even success in enforcing celibacy was in itself an evil. 
To deprive ecclesiastics of their wives or concubines and 
of the homes which such women maintained for them, led 
to other sex egressions. The clergy and the friars were 
driven to the ale-houses and brothels, or to the homes of 
hospitable laymen where they corrupted the women of the 
household. Or they were driven to serious sexual per- 
versions. 


By the time of the Reformation there were said to be 
100,000 prostitutes in En gland. Upon the ecclesiastics 
they were largely dependent for their patronage. “ Who 
is she that will set her hands to work to get three-pence a 
day, and may have at least twenty-pence a day, to sleep an 
hour with a friar, a monk, or a priest ? ** * In Waterlane 
many immoral women had established themselves next to 
the house of the Carmelite Friars in Fleet Street. In order 
to afibrd the friars a decent opportunity to perform their 
vows of chastity. Coke says that Edward HI took action to 
remove the women.* 

Homeless priests who were taken into the houses of the 
gentry, and wandering friars who would put up at the 
lodgings of the humble, were alike the cause of sexual 
mischief. It was said t^t, because of these ecclesiastics, 
no man could know his own child.* Their excesses were 
commonly celebrated. 

Were I a man that hous helde. 

If any woman with me dwcldc, 

Ther is no fret [ftiat|, hot he were gelde, 

Shuld com within my wones. 

For may he til a woman wynne. 

In priveyti, he wyl not bli^e, 

Er he a childe put hir withinne. 

And percEaunce two at ones.* 
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So geneially wete the amatory proclivities of the priest- 
hood known that, by the time d the Reformation, clerics 
hod diflBculty in obtaining shelter. In desperation the 
clergy of Bangor petitioned Sir Thomas Qomwell for 
permission to retain their concubbes : “ As for gentlemen 
and substantial honest men, for fear of inconvenience, know- 
ing our firailty and accustomed liberty, they will in no wise 
board us in focir houses.” ^ 

It was not only with women, however, that the ecclesi- 
astics found an outlet for tiieir sexual expression. 

Lat a freer of sum otdur 

teeum ptnoettm, 

Odur thi wyff or thi doughtour 

hie vult violart ; 

Or thi sun he weyl prefiir, 

xtmtf Jartam Jortis 

God gyflfc syche a freer peyne 

M inftni poriis / • 

Sodomy was tecogniaed as a serious vice among the 
clergy. It had probably persisted since the days of the 
Penitentials.® In noi a Oiurch council attempted by 
direct provision to root out this crime. Any ecclesiastical 
person found guilty of sodomy was to be deprived of 
advancement in ordu and was to be degraded. Profligate, 
obstinate sodomites were to be struck with anathema,* 

The vice was so widespread, however, that Anselm had 
to connive at its practice. He dared not force the publica- 
tion of the canon as decreed by the council or deal with 
the oflbidets as severely as prescribed.* Some years later 
the king assisted in the enforcement of the canons. But 
sodomy continued to be duurged against the clergy because 
of the rule of continence, and nuns were accused of 
bestiality.' When sodomy was made a felony under the 
temporal law at the time of the Reformation, the statute 

* Fionde, m, 571 (quotto^. 

* Agauut the Pdon : Wnght, PabHaJ Pttm, 11 , 149 f. 

* Sk p. 6j. 

* Amelm’t Caaoaa at Westminster, no. 28 ; Johnson, n, 28. 

■ IM., note ; St Anselm, Pats m, Epistola LXU : Migne, CUX, 95 ; 
Pollock and Maitland, II, jj6, 

* Ldhud CoDchaions, atts. j, ix Gee and Haidy, 1x6-132, 
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tedtcd that the punishment for the ofience had been 

inadequate.^ 

The laity did not condone these sexual vices of the clergy 
which so closely afiected their own convenience and 
welfue. To the extent that the law of the land allowed, 
the dtixens of London sought in practical ways to put an 
end to clerical indiscretions. In their ardour they even 
exceeded the appointed bounds of the temporal jurisdic- 
tion. Probably under guise of early customs of the dty, 
the London dtixens had been accustomed to arrest fornicat- 
ing chaplains and throw them in the Tun as night-walkers. 
The practice became so common that in 1297 Richard, 
Bishop of London, had to remind King Edw^ I of the 
provision in the Magna Charta, AnglicoHa Ecehsia libera 
sif, and to recall to him the exdusive jurisdiction of the 
ecclesiastical courts. Edward thereupon wrote to the 
shetifls enjoining that ecdesiastics were in the future not 
to be fordbly arrested on charges of fornication or adultery 
or confined in the Tun.* 

During the seventh year of Richard 11 , nevertheless, 
when the people had b^ made by Wycli^ particularly 
aware of the abuses of the ecdesiasticd administtation,* 
there was enacted in London an ordinance which would 
seem likewise to have usurped the spiritual jurisdiction. 
“ If a single woman shall be found in company with a 
priest, let them both be taken unto the Compter of one of 
the ShetifGj, and frcnn thence unto the said Tim, there to 
remain at the will of the Mayor and Aldermen.” The 
fornicating priest might be paraded to the Tun with 
minstrels, and for a third ofience he might be banished from 
the dty for ever. If the woman were married and the 
ofBmce therefore adultery, the priest’s head might be shaved 
like the head of a false informer.* 

With no intent to usurp, the temporal law did try to 
give material assistance to the spiritual courts ‘*for the 

* St. 15 Henry Vm, c. 6; Pollock ind Maitland. II, Ij6 f. 

■ liiw Ott/munm (aj Edward I) : Mmmnta GMeUa Ltederimtii, 
n. Part I, 213 f. * See mAw, t». 105, 116 f. 

* Lfkrr Almu, 396 ; Mmuemta GddbaUa Lemk m imdi, 1 , 459, t., HI, 181 f. 
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mote Bute and likly lefotmadon of Fteestis detkys and 
religious men culpable 01 by their demetites openly noised 
of incontinent lyvyng.” Henry Vn gave to ecclesiastical 
courts the power to commit such ofiending clerics to prison 
for any period within the courts’ disctetion.1 

Stow tells a story of the strenuous methods taken by 
the courts in the sixteenth century to discourage incon- 
tinence among the clergy. A draper had visiting him a 
priest who was his fdend. Leaving the priest for a short 
time alone with his wife to finish a game of cards, the 
host returned to find “ such play to his misliking.” The 
priest jumped out of the window and over the penthouse. 
Later arrested, the priest was conveyed through the streets 
and markets of the dty for three ckiys, wearing a placard 
announcing his crime, seated on a horse with his &ce to 
its tsdl. Basons were rung and proclamations made at 
every turning. The priest was deprived of his benefice 
and banished from the dty.* 

So much has been written concerning the immorality in 
the monasteries and nunneries, and so much have the &cts 
been distorted that a summary of monastic morals may well 
be avoided. The reports of Leyton and Legh, Thomas 
Cromwell’s inspectors, were, of course, not fair pictures.* 
Not was the preamble of the statute unbiased, whereunder 
die monasteries were taken over. The inmates, it an- 
nounced, have been known for two centuries for their 
** manifest synne, vidous camall and abhomynable 
lyvyng.” * The evidence least likely to adverse prejudice 
is that of the religious authorities themselves. From the 
t h irteenth century onwards they talked of the corruption 
of the monasteries, of the unchastity of the monks and 
nuns. Cases of monastic incontinence were numerous.® 
Best of all ways to understand the extent of sexual 
immorality among the dergy is by a study of the actual 
cases that came before ecdesiastical courts. In Arch- 


• Gasquet, Vm, 95 ff. • St. *7 Heniy Vm, c. 28. 

* Atdabuhop Feckham's Coiutituticms, 1279 and 1281 : Johnson, 11 , 



104 SOCIAL CONTROL OF SEX EXPRESSION 
deacon Hale’s volume of cases from the Omsistoty G>utt 
of London there is tq>ort of 37 cases in which laymen 
were accused of incontinent practices. There are 22 cases 
which concern the incontinence of ecclesiastics. The pro- 
portion of clergymen to laymen was one to 100 according 
to Gasquet, or one to 50 according to Thorold Rogers.^ 
If there had been proportionally as many proceedings for 
incontinence among the laity as among the clergy, instead 
of 37 proceedings there would have been 1100 or 2200. 

The number of cases in Hale is too limited for a hiir 
computadon. The records of visitations in Norwich, 
Ripon, and Southwell, however, arc more extensive ; they 
contain 276 presentments for sexual immorality. Con- 
sidering the proportion of their numbers, the clerical 
offimders were from five to ten times as numerous as the 
lay ofienders. In Ripon, in &ct, again considering the 
proportion, presentments of clerical offenders were nearly 
80 tunes as frequent as presentments of laymen. Allowing 
even for the closer supervision of the dergy the dispro- 
portion is astonishing. Though many of the clergy purged 
themsdves, the disproportionate number of guilty priests 
is still evident ; in Ripon the convictions were more than 
JO times as frequent.* 

Such a picture of the sexual degradation of the clergy 
had serious effect upon the laity. The dergy were sup- 
posedly spiritual guides, the more so in times when the 
laymen were imtutored and comparativdy simple. Thomas 
Gascoigne, Chancellor of Oxford University in 1450, 
repeats in his Ubro Veritatum how the clergy were ruining 
the Church. Parishioners were known to have believed that 
adultery and fornication were no longer sins because their 
rector, though taken in open adultery, had not been 
c^ll^ by t^ bishop from his cure.* 

Not only indirectly as personal examples of decadence 
did tile English ecdesiastics have a dangerous influence on 

iCogltoa, jy/kiAr Ijf. •aU.,i\fL 

• nSd., 12 (qnodng). 
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the sexual practices of the laity. Qiurch authorities de- 
rived profit £fom prostitution in London. They have 
been accused, in consequence, of fostering immorality.^ 
Because brothels were forbidden within the city of London, 
prostitution was carried on largely in licensed stews in 
Bankside Street, Southwark, close to the palaces of the 
Bishops of Rochester and of Winchester. The Bishop of 
Winchester was lord of the manor of Southwark and, as 
such, had jurisdiction over and a profit from the stews. 
The women inmates were popularly known as “ Winchester 
Geese.” In Shakespeare’s Henry VI, Humphrey, Duke of 
Gloucester, reproached the Bishop of Winchester with. 

Thou that givest whores indulgences to sin.” * 

It seemed not to disconcert 5 ie bishop or the Qiurch 
that these women from whom they profited were not per- 
mitted to receive the rites of the Church whilst they lived, 
and upon death were refused a Christian burial. Th^ was 
a cemetery appointed for them far from the parish church, 
for, as Coke said, brothel-houses were prohibted by the law 
of God.* The inmates, though useful, were not acceptable. 

The stews which were not within die jurisdiction of the 
bishop were at one time owned by Sir William Walworth, 
the fiuned Lord Mayor of London. They were burned 
during the Peasants’ Revolt in 1581 by Wat Tyler and his 
followers. No one has suggested this raid upon his property 
as one of the reasons why Walworth killed Wat Tyler at the 
Smithfield Assembly. The stews belonging to Walworth 
were again raided the next year by Walworth’s rival and 
successor, John of Northampton, the reform mayor. 
Possibly this was intended by John as a blow at Walworth.* 
Mote probably, as the chronicler Walsingham says, John’s 
followers were animated by the teachings of Wycli^ who 
had accused the clergy of fostering immorality through 
their negligence and avarice.® They were anxious to put 

* On i2th May ijzi Edwaid n approved the sale of a hpinat to a 
cardinal who evidently consideied it a ptofitable investment fot sacetdotal 
funds : Rymer, IH, 880. 

■ Henry VI, Part I, act 1, scene iii, line $5. See Drake, 26$, note. 

' Coke, jrd Inst., loj ; Besant, L >76. 

* Ttevelyan, Wjtkfft, 279 f. ; Drake, 26} note. * See iufira, pp. 116 f. 
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an expeditious end to the evidences of ecclesiastical neglect 
and abuse.^ 

The sexual practices of chivaky and of the Church met 
sympathetic overtones in the whole social instrument. 
Already in the eleventh century the monk Ordericus 
Vitalis recorded that the passionate wives of the Norman 
conquerors of England, left alone at home, sent messages 
that if Iheir husbands failed to return speedily, they would 
take new ones. A number of the knights asked leave of 
absence and, though WiUiam ofiered large rewards to 
those who remained, hurried back to Normandy to save 
their lines from the blot of adultery.* Though William 
of Malmesbury asserted that he knew men, lay and clerical, 
who were both sober and chaste, “die Norman nobility 
in general were,” he said, “given over to gluttony and 
lechery.” When their concubines became pregnant or 
they tired of them, it was usual for the Normans to 
establish them as public prostitutes or to traffic their 
favours amongst their acquaintances.* 

The English crusaders were no better in their sexual 
practices than their brethren at home. In 1097 incon- 
tinent females were so numerous in the crusading armies 
that they were forcibly driven out of camp.* In 1291, 
Walter of Hemingberg asserts, there were 14,000 loose 
women supported by the Templars.* When Richard I 
arrived at Marseilles to embark for the Holy Land, he 
found his barons, who had preceded him to the port by 
a few weeks, penniless.* It has been said that they had 
spent on women the money which they had collected from 
their vassals to redeem the sepulchre of Christ.’ It was 
a common superstition to ascribe the reverses of the 
crusaders to their fornications.* 

> Vgbineham, H, 65 ; tindkdy Stow, Sim^, I, 180 f. Fbt {iutbef diik 
coMioo of the law of this period relating to prostitudoa see AinoS{5i4 n. 

• Otdcnc Vital, n, 177 f. » Wflliamof Malmeshury. IL joj. 

* Roger de Weodover, Anno 1097. ‘ Walter de Hemingbiugh, U, 14. 

* Ben^ct of Peterborough, II, 112. ’ Bnfiiault, 111 , 418. 

• Henry o£ Huntingdon, 280 (Anno 1148). Cf. xispw, p. J4. 
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The Qnuch tried by means of its legal enactments to 
inculcate the ascetic ideal, to enulicate indiscriminate sex 
e3|>re88ion. Her methods were two— the one indirect and 
the other direct. “ Under pain of anathema, we forbid 
any physician to give advice for the health of the body 
whidi may prove perilous to die soul, which is much more 
precious than the body.” ^ Occasionally, it would seem, 
a physician would advise familiarity with women as the 
cure of some ill-humours. It was a debatable point in 
medieval medicine as to whether certain cures could be 
wrought only by this means. Lyndwood strenuously 
denied it.* Most of the published material on the point 
which is still preserved is sternly opposed to such a medical 
doctrine. But that may result from the very fret that 
serious ecclesiastical punishment would follow any ex- 
pression of such opinion. 

The teachings as to sexual hygiene which the Church 
tolerated and encouraged emphasi^d the dire consequence 
of certain expressions of sex. The proscribed expressions 
were those condemned by the much earlier Christian 
teachings, those banned by the injunctions of Leviticus. 
Writing in the fourteenth century, John Acton (or de 
Athoiu) explained the dangers of intercourse during the 
spring period and during menstruation. Contact with 
menstrual blood, he said, prevents fruits from sprouting 
and herds from multiplying; plants die, the skies grow 
black, dogs become mad. From such sexual contamina- 
tion leprosy and elephantiasis develop and monsters are 
bom.* Two centuries later the distinguished physician, 
Ambroise Par6, in his book on Monsters declared, “ Mon- 
strous births which result from God’s anger are those 
which result from disobedience of the laws of sexual 
hygiene such as ate laid down by Moses in Leviticus.* 

In times of plague sexual practices were thought to be 
particularly dangerous. During the Black Death all 
matrimonial intercourse with women, even sleeping in a 

' Atchbuhew Wetfaetshed's Contbtutioiu (12x9) ; Johnxoo, U, 127. 

• Lyndwood, Ljb. V, Ttt. XVI, p jjo, note 

• Athona, 42. * Fttckatd, 9} f. 
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woman's bed, was said to be mottal. In pejti Venus pestem 
prevecat was provetbiaL^ 

How widespread was the contrary teaching by medical 
men, it is impossible to ascertain. The Chur^ kept a 
tight censorship on all medical practice through its own 
jurisdiction and enactments. In support of this power an 
early statute of Henry VIQ provid^ that all physicians 
and surgeons had to be examined and approv^ by the 
ecclesiastical authorities of tbeir district, and any practising 
widiout such licence was subject to heavy penalty.* Until 
a comparatively recent period the bishops could sdll have 
exercised this power to license medical men, had they 
chosen to do so.* 

In a mudi more direct way, as well, the Qiurch brought 
her authority to bear to er^orce her ideas as to sex ex- 
pression. She prohibited all sexual connexion between 
men and women unless “ excused by matrimony." Priests 
were to preach this doctrine to their flocks in sermons and 
at confessions ; if negligent in their denunciation, the 
priests were themselves to be considered as guilty of a 
sexual lapse. Simple fornication of an unmarried man 
with an unmarried woman was declared to be a mortal 
sin.* 

The laity, however, seemed to have no conception of the 
relation of sexual practices and religious moi^. When 
St Hugh, Bish(^ of Lincoln, was visiting the monastery of 
Godstowe near Oxford in 1192, he noticed a tomb before 
the high altar elaborately hung with silks and surrounded 
by burning tapers. It was not the tomb of a saint or holy 
man but ^ Fair Rosamond, mistress of Henry n. It was 
explained that because of Rosamond the king had made 
many gifts to this church. The bishop condemned her as 
a harlot and ordered her body removed as an example to 

^ N(^ 90, tis. Dutioe die plagne bathing wai abo dioo^ dangeroui. 

* j Heiuy VUl, c. ii. Even aftet the Rettocotioa all pubhea- 

tioos vete anbject to Cfautch cenaonhip ; 14 Car. 2, c. ; 16 Car. a, c. 8 ; 
16 and 17 Car. 2, c 7 ; 17 Cor. 2, c. 4 ; 1 Jac. 2, c. 17, a. 15. 

■ LoQonote, 28 f. The atatote haa never been repealed. 

* Archbiahop Sudbi^a Conatttotxwa, art. 2 : Johnaoo, II. 444 ; Lvnd- 
vrood. Lib. V, Tit. XVI, c. ij, p. ^49. 
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ill-disposed women to avoid the sin of adultery and 
lechery.^ 

So lightly wete extra-marital relations looked upon that 
the title of Bastard was home not only without reproach 
but, as in the case of the Conqueror, with dignity. In- 
feriority of legal status was accompanied by no loss of 
social caste. 


Though bastardisme can make no utle good, 

Yet know a Bastard may have noble blood ; 

And challenge kmdred with the best.* 

Nor was it only among the nobles and gentry who bore 
the title of Bastard that illegitimacy was common. At least 
nine per cent, of the villeins of one manor in the reign of 
Edward III were known to be bastards. This was not an 
exception to the situation at most English manors but an 
indication of it.* 

Evidences of the prevalence of sexual laxity are to be 
found in hterature, in law, and m legal and sodal practice 
and statistics. In the late fourteenth century Gower, in 
his Vox ClamoMfis, bewailed the disappearance of chastity. 
The laws of marriage were no longer kept ; chaste love 
was all but unknown ; adultery everywhere prevailed.* 

Dormit militia vitiata cupidme rerum. 

Pro quibus in vitia jam pugnat amor muUerum. 

Qcrus dcscrcsdt, vesutu vulgus olescit. 

Curia ditescit, virtus m villa cessit.* 


In a famous chapter of the Roman de la Rose a jealous 
husband accused his wife by words and by blows of 
amusing herself with other men dunng his absence. 

A virtuous woman I Nay, I swear 
% good St Denis, that’s mote rate 
Than is a phoenix.® 


‘ Higden, Vm, 99. • Hooper, 6 (quotw^. 

* Pi& 7 y. B., EJwtrd UI, Intro. XXX ff. 

* Gower. Vax ClimmOu, Lib. VI, c. 21. Sec also Gower, “ On the 
Corruptions of the Age,’’ Wd^ 
Pelihail Poems, I, sti-tts. 

' Wnght, Pohtual Pooms, II, 2]). See also Wnght, Poets. 

* Abram, 59 (quoting). 
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Among the most noted oS sexual ofiendeis was King 
Edwaxd IV. His example promiscuity was followed 
by his subjects. “ No man was sure of his Lif . . . ne of 
his Wif, Doughter ne Servaunt, every good Maiden and 
Woman standi^ in diede to be ravish^ and defouled.” ^ 
Husbands and fathers, knowing ihe weakness of their 
woxnen, the ardoiu of other men, and the impotence of 
the law, took what personal precautions they could. If 
chastity was to be maintained only by force, force was to 
be applied. By the beginning of the thirteenth century, 
or at least before the Renaissance, the accepted means 
of guarding female morality was tint girdle of chastity.* 
Ehmng the absence of her male protcrtor, the woman was 
locked into a machine, with whose key she was not herself 
entrusted. The widespread use of the chastity belt is 
some indication of its need ; its need is a commentary on 
the degeneracy of sex morals. 

A mote accurate gauge of sexual practices is to be found 
in the few available legal and social statistics. Unfor- 
tunately there is, of course, no complete record of hearings 
in any of the ecclesiastical courts. In the introduction to 
his Precedents, Archdeacon Hale remarked, “ I have almost 
occasion to regret, that in the following work so frequent 
notice should have been taken of crimes against chastity : 
the cases selected bear no proportion whatever to the r^ 
number ; indeed, it would seem as if lust was always the 
great prevailing aime. To have less frequently mentioned 
such cases would have failed to give the reader an adequate 
notion ... of the extent of the public profligacy.”* 
During the last four years of the fifteenth century, of the 
1854 persons cited brfore the Court of Commissary for 
London, one half were charged with adultery and other 
sexual oflences.* 

Prosecutions of sexual o&nces depend not only upon 
the number of offenders but mote largely upon the effi- 
ciency of legal administration. Not so, however, sexual 

* Sotuli ParluMmtofKm, VI, 240b, 241a. 

• Pty^mugJ of S$x, 16^ 
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disease. Though mildly infectious veneteal diseases had 
long been known in Europe, syphilis did not make its 
appeaiance until the end of the fifteentii century, probably 
inttoduced from America by Columbus’s crew.' With in- 
credible speed from Spain, France, Italy, it spread northward. 
In the first decade of its prevalence, it has been estimated, 
one-third of the population of Europe died of its effixts.” 

There is ample evidence that during the Tudor and 
Stuart periods syphilis was rampant in England. The 
frequent use of the word “pox” in the plays of Shake- 
speare and Jonson — ^whlch, it is dear from the descriptions, 
iq>plied not to small pox but to “ great pox ” — is evidence 
of how familiar the disease and its symptoms must have 
been to the man of the street.* Later in the seventeenth 
century the notes made by the distinguished physician 
Richard Wiseman show how common were both the 
acquired and congenital forms of syphilis.* 

Syphilis had a eugenic social e&ct. It caused the most 
promiscuous sexual offenders to die out. It induced into 
physical indulgence a fear that led to caution. At the dose 
of the fifteenth century the standard of sexual morality in 
England hsui struck its lowest ebb.* 


The sex mores of the period had been produced by 
two conflicting currents of thought. Christian asceticism 
denounced women as evil and dangerous. Chivalric 
romanticism praised them as worthy of love and reverence. 
Both of these sets of ideals were beyond hope of attain- 
ment in the comparativdy crude sodety. Both degenerated 
into folly and vice. Side by side with the exalted idealism 
of the Church and the exalted formalism of chivalry, the 
primitive forms of erotic life kept all their force.' 


> Bloch, D0r Ursprw^ dtr Sjpbtbs ; Bloch, Stxml Ufi, m ; Ellis, Pn- 
ttoktyofStx, VI, c. 8 ; Moms, V, 189-201. For a sammsiy of the eany 
history of syphilis in Europe see Blocb and Loewenstein, II, c. 9. 

■ Suthedand, I, 182 f. Tbouph this is a mete guess, the proportion 
I of the disease ‘ *- 


* Wiseman, Book Vm. 


: disease was countetacted in pteWnialy nn- 
il inunututy built thtou^ a inng Bcnes of 
■ fitorrit, Vi 14-26. 
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Mocalhy is a question not of attainment alone but of 
the ideal to be attained. The Church and its law held up 
to an unenlightened society an ideal beside its inclinations 
and beyond its potentialities. The Chutdi built up a legal 
machine adjusted to the social product which it sought to 
produce and not to the raw materials with which it was 
supplied. A mill too fine for its grist must grind out 
poorer and poorer com. 

In more than its construction, however, did the Church’s 
legal machinery prove defective. Its most patent imper- 
f^on lay in its operation. 



CHAFim vn 


THE ECCLESIASTICAL ADMINISTRATION IN 
PRACTICE 

The administration of the ecclesiastical courts in causes of 
correction broke down in two ways. One was a question 
of system. The other was a question of personneL As 
always, a corrupt personnel took advantage of the weak-> 
ness of a deficient s)r8tem. Before the end of the thirteenth 
century the procedure of the spiritual courts in friminal 
cases had already become little better than a fiirce.^ The 
reason was money.* 

The basis on which the Church tested her jurisdiction 
over the sexual morals of the laity was the ssfety of the 
sinner’s souL Sentence of guilt was in theory not vin- 
dictive punishment but spiritual correction. G(X)d works 
were, we have seal, an efiective mode of expiation ; giving 
alms to the poor was an expressive means of working good. 
As early as the seventh century almsgiving had been 
accepted in England as a proper method of showing 
penitence.* Thoxlote himself, according to Archbishop 
Ecgberht, permitted the practice.* 

One of the two great dangers of almsgiving lay in the 
possibility that the gift itself would come to be considered 
the expiation rather than the spirit which was supposed to 
prompt the gift. Less than a century after its introduction 
this “ new invented conceit ” had grown into a dangerous 
custom. In a.d. 747 the Council of Qoves-hcx) had to 
decree that almsgiving, though good, was not so gcxxl 
as to form a substitute for penance. “ It is gcx>d . . . 
daily to give alms ; yet abstinence is not to be remitted.” 
Ahmgiving must be only an addition to abstinence and 
fiuting.* It was this necessity to retain in the money 
exactions made by the Church the spirit c}f true penitence 
that constituted one of the main problems of ecclesiastical 
administration throughout the Middle Ages. It was fhe 

* Pollock uid Maitland, 1 , 443. > Stubbs, C Mu tihU kml Hisltry, a. 101. 

' Lea, AMrimltr U, i3J-i4a. * Haddai^ 314. 

' Cathbett’a Canons at C 3 ovea-boo, ait a6 : Johmoo, 1 , 13 3 f. 

US « 
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Mute to retain a spiritual significance in the payments that 
largely contributed to the downfidl of ecclesiastical juris- 
diction. 

The Church, as represented by its true leaders, was 
doubtless sincere in the attenqjt to end the abuses which 
grew out of money commutations. The constitutions of 
the papal legate enacted in 1268 that “God accepts no 
pay. . . . Because the sinner is afraid of no crimes 
wUdi can be redeemed with money, ... the malice 
of the will is not in the least dinunished, but authority 
and license is granted to sin. We therefore ... do 
ordain that archdeacons take no money for any crime 
that is mortal and notorious, or whidi may occasion 
scandal, but punish it with a just animadversion.” ^ This 
confirmed the rule of trie earlier constitution of Cardinal 
Otho.* 

The custom of pecuniary penance continued, however, 
and was recognized by the temporal law as a proper ecclesi- 
astical punishment.* The practice grew. Though “ God 
Almighty demandetri not money for sin, yet certain judges 
. . . ignore this . . . and remit for a small money-toe the 
spiritual or corporal penalties fixed by the Canons for sin, 
and ... in violation of repeated Canons and Constitu- 
tions, take payments of money from the delinquents for 
mortal and notorious sins.” * 

With the growth of the practice came its mote complete 
acceptance, or at least a greater toleration, by the Church 
authorities. The earlier rule of Otho and Othobon was 
modified, actually altered in principle. Whereas the papal 
l^tes in the thirteenth century had absolutely prohibited 
money penance as constituting an encouragement to sin, 
during ^ succeeding century Archbishop Stratford decreed 
“ that no money be in any wise received for notorious sin 
in case the offender hath relapsed more than twice,” and 

> T^wrine Caasdtudoas of Othobon, att 19 ; Johnson, II, <33 f. Even 
simple fotmcation was a moital am ; see p. 108. 

* Ixgatine Constitutions of Otto (1237). an. 20 : Johnson, II, 163 f. 

* In statutes Ommspttt* vaArUtub Cltrt : Coke, and Inst., 489, 
619 f. 

* Coulton, MMlt Afft, 1 , 191 (quoting a fourteenth centntjr MS.}. 
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that lest the judges seem tapadous the commutadons should 
be modetate.^ 

Notwithstanding this modificadon of pnndple the 
Qiurch was unable to enforce its rules. The ecdesiasdcal 
judges continued to oppress lay sinners by extorting large 
sums of money for their correcdon. The king was 
appealed to. Richard n, and again Henry V, charged the 
bishops and their judges to adhere to the laws of the 
Chur^ and not to set improper pecuniary penances.* 

The charges of the king, like the decrees of the Church, 
were of no avaU. The reason for their fadute was the 
depravity of the spiritual-court judges. Already in 1257 
the legate Otho had found it necessary to decree : “ As 
to archdeacons ... let them not . . . pass sentence on 
any unjusdy in order to extort money from him.” Any 
such vidous extordon by the judge was to be severely 
punished.* During the succeeding years, nevertheless, 
ecdesiasdcal writers pdd ever increasing attention to the 
disposition of the money collected by commutations.* 
The reason for this growing concern, as Ardibishop 
Stratford realized, was the deliberate corruption of the 
judges. His archdeacons, he noted, “ that reedve the 
money apply it to the use of themselves, not of the poor, 
or to pious uses ; which is the occasion of grievous scandal 
and ill example.” * Herein lay the second great abuse of 
pecuniary penance. 

Of these ecdesiasdcal outrages the laity, as the chief 
suficrers, were acutely consdous. Gower declared that the 
higher dergy encouraged vice among the people in order 
to gain money and influence for themsdves.* From Piers 
PlowmoH we learn : 


Denes and suddenes • drawe zou togideres, 
Erchdekenes and offidales ■ and alle 
zowre Regystreres, 


57* f. ; Lyndwood, Lib. V, Tit. XV^ c. 7, pp. j , 

* RtfMEr ?arbammtonmi, lU, 25 (m7) : IV, 9a (1415). 

* JohttsoQ, n, i6j f. * (Mjiioa, II, 1044 ff. ; Stephena, I, 88] f. 

■ JeduHon, n, $72 f. Pot a caiefiil note as to the Church kwt conretning 
commutations see Gibson, 11 , 104) f. * Coultoo, Cbtmr, 296 (quoting). 
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Lat sadel hem with sUuet • owre syaae 
to sufite. 

As auouttie [adultery] and deuotses • and 
deme vsurye. 

To here bischoj^ abonte ■ abtode in 
visytynge. ^ 

Not only the sinners themselves sufiered from the 
courts’ extortions but, what was more dangerous to the 
Qiurch, the sinners’ overlords sufiered as well.* The 
tenants on the manor of Lord Robert in Annandale were 
so frequently incontinent and ibeit names so perpetually 
appeared on the archdeacon’s roll that they were unable 
to pay their rent to the lord. The lord thereupon ruled 
that anyone sinning in the future must quit the manor. 
This strict rule, having forced amendment in the habits of 
the peasants, caused consequent loss in the archdeacon’s 
revenue and rise in his indignation. The archdeacon 
demanded by what right the lord trespassed on his spiritual 
jurisdiction. “ Nay,” quodi the knight ; “ for the statute 
... is of mine own land and not of men’s sins ; but thou, 
with thy ransom for sin, hast sucked out the revenues of 
my farms ; and now I see that thou wouldst reck little who 
should take the souls, if thou couldst ever fill thy purse.” • 
Most keenly aware of the anomalous and hypocritical 
position of the Church was Wychfie. It was the Church’s 
duty to pumsh immorality, and yet by this pecuniary form 
of punishment the Churdi officials were in fact profiteer- 
mg. It was to their interest, then, not to discourage sexual 
breaches but to encourage them. Like Lord Robert he 
accused the prelates of neglect of men’s souls so long as 
they got their “ roten peny.” They were, in fiuA, sorry, he 
sai4 “ whanne men forsaken here olde synnes and paien 
nomore here annuel [sin-] rente.” * 

True it was that a practice had grown up more vicious 
than the mere perversion of money duly paid in commuta- 
tion of penance. So frequently were many of the sexual 

* Pi/rs Phtmm, Text B, Pass. II, IL 172 ff. * See p. 127. 

* Tbt T tmmtt Cbnmth (127Q : Coulton, Midik Apt, m, 22 f. 

« Wyclif, 72. 
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ofieodets dtcd before the court, and with such regularity 
were pecuniary penances impost, notwithstanding Ardi- 
bishop Stratford’s decree, that an ecclesiastical summons 
came to mean a money mulct. Why, then, be bothered with 
a citation and appearance ? Why not disrount one’s sexual 
sins in advance and insure freedom from molestation ? 

Wycliffe was supported by the Lollards in his charge 
that archdeacons and officials would condone incontinence 
for fixed money payments, the so-called sin-rent. 

For a simple fornication 

Twenty shillings he shall pay. 

And then have an absolution 
And all the year usen it forth he may. 

Doubtless the Lollards’ statement was a gross exaggeration 
that sin-rents brought some prelates £zooo a year. How- 
ever hyperbolic, ffie charge at least shows the popular 
conception of ecclesiastical abuses.^ 

Before the end of the fourteenth century these outrages 
of corrupt c^fidals began to have repercussions against the 
ecclesiastical jurisdiction itself. Directly and purposely in 
violation of the Qiurch’s jurisdiction the citizens of London 
took it upon themselves in 1383 to punish men and women 
guilty of fornication and adultery. They shaved their 
heads like thieves, paraded them with trumpets, and threw 
them in the Tun. The citizens " abhorred not onely the 
negligence of their Prelates, but also detested their auatice, 
that studying for mony, omitted the punishment limitted 
by law, and permitted those that were found guiltie, to 
liue feuourably in their siune (by their fines). Wherefore 
they would themselues, they sayd, purge their Qtie from 
such filthinesse, least though God’s vengeance, either the 
pestilence or sworde should happen to them, or that the 
earth should swallow them.” * 

Broader and more serious of aim was the petition pre- 
sented to Edward m by the Commons in 137Z to limit 
the Church courts in their control over sexual offences. 
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“Wheieas the Prelates and Ordinaries of Holy CSiurch 
take money of clergy and laity in reden^tion of their sin 
from day to day, and from year to year, in that diey keep 
their concubines openly ... to the obvious scand^ and 
evil example of the whole commonality,” let both the giver 
and receiver of such sums for redemption of sin be made 
to forfeit double the sum, and let t^ ordinary courts of 
justice have cognirance of such cases.^ These lay expres- 
sions of discontent had at the time, however, no permanent 
effect. 

It was but natural that the system of commutations of 
penance should have developed into the system of indul- 
gences. In the eleventh century the popes had already 
connected the doctrines of penance and purgatory ; penance 
in the next world was supposed to be commuted by penance 
in this.* By a money payment, therefore, one could buy 
off the punishment for one’s sins in the next world. Not 
only one’s own sins could be thus remitted ; purchase of 
an indulgence could pay an already dead person’s passage 
through purgatory to paradise. 

England was overrun by “quaestors,” papal pardon- 
mongers.* In the mid-fifteenth century Chancellor Gas- 
coigne, an orthodox and distingroished churchman, wrote : 
“ Sinners say nowadays, ‘ I care not what or how many 
evils I do brfore God, for I can get at once, without the 
least difficulty, plenary remission of any g\iilt or sin what- 
ever through an Indulgence granted me by the Pope, whose 
written grant I have bought for fourpence, or for tte stake 
of a game of ball ; ’ for, indeed, these grantors of letters of 
Indulgence run about from place to place and sometimes 
give a letter for twopence, sometimes for a goexi drink of 
wine or beer, sometimes to pay their losses at a game of 

'widesptetd in Rngi a n d : BjJormatim, m f. But lee, fbt intbuice, the 
coUectionc of indulgences in HAf. Pobuc Record Office : Chancery Mis- 
cellanea, Bundle 15, File 6. and Eidiecpier K.R., Rcclrslastlcal Documents, 
Bundle 6 ; and see Gascoigne, iitfn. 


> RMWit ParUa m tnto n m, II, 313b, 314a. 

' Trevelyan, Wytbffe, 361 ; J. G.nillimoie, 
* ArchMahop Ne^’s ConsUtudons (1466), 
Cardinal Gasquet contended that die systra 
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ball, sometimes for the hire of a prostitute, sometimes for 
fleshly love.” ^ 

Where the great fatten from the loaf, the small may at 
least gather up the crumbs. As the holy see profited by 
indulgences, as the bishops and officials benefited by the 
sin-rents and commutations, as the archdeacons eaourted 
their parish dues known as the “ archdeacon’s pig ” or 
"larder gift,” so too did the apparitors and summoners 
assess their extortions. Because their petty corruption 
aflected the people more closely in their routine living, 
the popular protests were the loudest against the summoners 
and apparitors. Their abuses lay m blackmail and in 
bribery. They were a “hell-pestering rabble”* whose 
heritage was with the devil.* 

It was the official duty of the summoners and apparitors 
to search out sin and report it to the ecclesiastic^ courts. 
They would then cite the sinners to appear and answer for 
their oflences. 

A somnout is a rennet up and doun 
with mandementz for fomicaaoun.* 

Their position made it easy to extort money corruptly. 
They could wink at oflences committed. They could 
charge offences never committed. They could pocket 
their exactions. In all this there was but little fear of 
detecdon. 

Piers Plowmat said that a man could sin from day to 
day so long as his purse would bleed. If his purse was 
bled dry, his lot was even then not hopeless. He could 
pay in kind. The summoner would disregard the breaches 
of a good fellow who gave him a quart of wine.® If the 
sinner happened to be a young woman, the summoner 
might overlook her misde^ if she adequately indulged 

* Gaaooigiie, lifov Vmtat$im, it*: Coulton. Priu/j and PtopU, 8. See 

•bo Piwv Text B. Fan. Vn, IL 168 E ; A,Vm.i]6S.; C. X. 

jio ff. 

■ Miltod, m, 2}0. * Chancer, Fruits Tah, 342 f. 

* Chanoer, Ptologoe to Friar's TaU, 19 f. 

*Abfain, 30 (quotug). SimUady Pwrr Piovmaa, Text C, Pui. m, 
U. X9of. ; A, n, 134^. n. *79 f. 
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his desites.^ So anxious wete the ofiendets to evade 
citation into court that they sometimes took the initiative 
in bribing the apparitor.* A guilty person might even 
buy freedom from his own sin if he would retail to the 
summoner the sins of others more profitable for extortion. 
Chaucer's archdeacon 


. . . hadde a Sumnout redy to his hood, 

A slyer boy was noon in Engelond ; 

For subtilly he hadde his espiaille [set of spies], 

That taughtc him, whet that him mighte avaiUe. 

He coude sp^ of lechouis oon or two 
To techen him to foure and twenty mo. 

He even had harlots as his accomplices who would report 
to him their fellow sinners.* 

The summoner and apparitor grew fat not only on the 
sins of the guilty but on the feats of the innocent. To 
save the inconvenience of a citation and trial at a distant 
ecclesiastical court, the possibihty of being found guilty 
for lack of compurgators, and the costs which would be 
incurred notwithstanding an acquittal, a guiltless person 
might willmgly pay “ransom” to the apparitor. With 
high airs and on horseback these harpeys would swoop 
down upon the innocent, live at their expense and, besides, 
make unwarranted collections. “ Damnable presumption,” 
Bishop Quivil of Exeter called it.* 

In the thirteenth century Ardibishop Boniface attempted 
to remedy the situation, and in the fourteenth century 
Stratford.® “ Whereas great grievances are multiplied to 
our subjects by a burdensome multitude of apparitors, 
which h^ nothing reputable in it . . . and these apparitors 
. . . make collections of lambs, wool, and sheaves . . . 
and cause such as do not contribute to them to be molested, 
and maliciously vexed by right or wrong : therefore . . . 
we ordain that every one of our suffiragans have one riding 
apparitor only for his diocese ; and that every archdeacon 
. . . have . . . but one foot apparitor only for every 


‘ Hde, Lvn f. 
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deanery, who may not . . . make collections of money, 
wool, Wbs or other things, but thankfully receive what 
is freely given.” i 

Extortions from the innocent caused hostility. Popular 
dislike led to popular resistance. The apparitors serving 
citations were frequently insulted and assaulted.* The 
person resisting would then be guilty of a new offence 
— contempt of the court’s process. There was no law 
adequate to deal with the abuses of these officers who 
served summonses out of mere malice. The king promised 
a remedy,* but to no avail. 

A great part of the money collected by the apparitors 
was doubtless never seen by ffieir masters. The lay sinner 
would seldom know whether or not an official citation had 
been issued for his appearance by the court. Without 
making any record of the offence for his superior, an 
apparitor could demand money “ in commutation of 
penance.” As the archdeacons stole from the bishops,* so 
did the apparitors steal from the archdeacons. 

His tnaistet knew nat alwey what he wan. 

Withouten mandement, a lowed man 
He coude somne [summon] on peyne of 
Chistes curs [excommunication]. 

And they were gladde for to fille his purs. 

And make him gret^ fest& atti nale [at 
the ale-house]. 

And right as Judas hadd£ purses smale 
And was a th^, right swiche a theef was he ; 

His maister hadde but half his ductee.* 

This system of espionage and graft that flourished under 
the ecclesiastical jurisdiction was not confined to the 
designated Church officials alone. Any person could 
profit by abusing the administrative processes of the 
courts. Not only were unofficial persons employed as 
agents by corrupt summoners and apparitors to do their 
more intimate spying, but many were entrepreneurs in 

1 Aichbifh(» Stratford’s Extrayagants (15^), art. 9 ; Johnson, n, 57a ; 
Lyndwood, Lib. IH, Tit. XXII, c. 7, pp. zz; f. 

* For cases see * Mttdt Parlumtittonm, m, 45b (1378). 

* Capes, Z40. • Chaucer, Fnar's TaU, 47-34. 
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business for themselves. Under the methods of citation 
used in the spiritual courts, any person could implead 
another. The Norwich Leet Rolls ^ 1375 and 1391 show 
that such persons made a profit out of “ procuring ” cases 
for the Courts Christian. Inasmuch as they provided 
business for the ecclesiastical judges, who could exact 
pecuniary penance, they would deserve a commission for 
such assistance. Inasmudi too as the feat of impleading 
by a non-official person might well be as great as the feat 
of citation by the summoner himself, the sinner could be 
effectively b^kmailed by any neighbourhood spy. Such 
spies were generally women who would, doubdess, make 
their pin-money thereby. 

Christiana, wife of William Mattishall, is a common toutet 
of the Dean (lad., arrest). 

Mathilda de Paris is a common touter of the Official 
Corrector and the Dean, and has caused many men and women 
to lose their money wrongfully (i8d., arrest). 

Margery Wonder is a common touter of the Corrector and 
the dean (arrest).^ 

The extortions were not always small. In one case the 
blackmailers demanded as a price for their silence 
regarding incontinence.* 

The causes of an abuse must be sought not only in the 
person abusing, but in the person abused. It is therefore 
of importance to ascertain why the English of the later 
medieval and earlier modem period should have sub- 
mitted to oppression by the ecclesiastical officers and those 
who took advantage of the weaknesses in the Church’s 
judicial system. 

One reason was habit. “ The Middle Ages were pretty 
well used to the practice of money commutations. Feudal- 
ism assessed its duties ; the law, its list of crimes ; religion, 
her grades of sin — all had their price. You could buy off 
everything, from the bailiff’s order to go nutting for your 

‘ Hudson, XXXVn, 71. 

* Sfaie Pi^j, 16)8-39, • Petition of G«otge Hsttison. 
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lord, or the disability to advance a villein’s son to orders, 
up to the offended majesty of the King.” Why not, then, 
buy off the wrath of God Himself? ^ 

The actual avidity with whidi the convicted sinners 
sought to buy off the performance of public penance 
cannot, however, be ascribed to habit. It was founded 
probably on a growing sense of personal independence 
combing as alwa3rs, with an inability to withstand public 
humiliation. The less highly dvilhed is a being, the 
more is he spiritually dependent upon his environment. 
E>omestic animals and primitive men cannot easily with- 
stand the ridicule or scorn of their fellows. To undergo 
public penance, naked but for a sheet, three or four times 
repeated, and with extended pleas for the mercy of one’s 
neighbours, was a severe ordeal. The ordinary English- 
man of the fourteenth or fifteenth century was far from 
being stoical. 

Such public humiliation was the more onerous, the more 
humbling, in an age in which there was developing a 
sense of personal freedom. In the earlier period, when 
God had been more truly known as the lord of the umverse, 
men would more willingly bow down before Him and His 
earthly representative. The Qiurch had been the real 
moral authority. At its command the proudest of Norman 
kings had submitted to a flogging by monks before the 
tomb of Becket. At its command his subjects would 
submit to the ignominy of penance. No one suggested 
two centuries later that John of Gaunt be scourged for 
the murder of the knight in Westminster Abbey. The 
gradual breakdown of feudalism and, more, the increasing 
contempt for the Church had made the layman a less 
depend^t personage. This emancipation from spiritual 
restraint gave in turn an added impetus to pecuniary 
mulcts. 

By the fourteenth century, the time of the Peasants’ 
Revolt, the age of Wychlfc, a real change had taken place 
in the ordinary Englishman’s view of life. He had 
* A L. Smith, 181. 
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con4>lctely abandoned the medieval idea of pardon of sin. 
He woxild pay money for absolution. He would purchase 
commutations and indulgences. He would buy prayers 
for his own future welfare and the welfue of his dead 
relatives. He would hire others to make pilgrimages to 
holy places. When his parish priest would rehise absolu- 
tion for his sins, he would give fat fees to the less scrupu- 
lous ftiars to accept his confession.^ Penitence meant not 
contrition, but payment. Absolution was an exaction not 
upon the soul but upon the pocket-book. 

When the whole spiritual basis of ecclesiastical juris- 
diction had thus disintegrated, there was left no disciplinary 
vigour. The process of extemalization of morals, begun 
by the Penitentials, had become complete. When sin had 
b^ a blot on one’s communion with God which had to 
be eradicated, confession of intimate, private actions had 
made punishment possible. When sin became a mere 
assessment of the Church, men did not confess. Sin had 
to be hunted out. Spies could be bought off. Wrong- 
doing itself cotild be bought off. The ecclesiastical court 
had lost its spiritual weapons. It retained one mechanical 
weapon, the ex-officio oath. That, too, it was soon to lose.* 

As the power of its courts decayed, the Church clung 
no less tenaciously to its jurisdiction. It precluded a 
stricter secular discipline. It prevented a healthier public 
opinion. The evils which the ecclesiastical courts were 
fighting had gone beyond the power of their machinery to 
overcome. Yet the Qiurch resisted every interference 
from outside. Rather than allow intrusion, she acquiesced 
in fiulure.* Not for the administrative breakdown must 
the Church be condemned — the causes were, in part, 
beyond her — but for the power which she exerted in 
causing the fidlure to continue. 

The Reformation led to no real diange in the ecclesi- 
astical jurisdiction over morals. The local courts were 

* Tievelyan, Wjcbfft, it 1-140. 

* Stubbt, Omtitmaial s. 729. 


* See mfrm, p. ijo. 
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in no way a&cted by the innovations inangiuated by 
Henry VIIL^ During the reign of Edward VI there was, 
to be sure, a general relaxation in discipline. This was 
caused not by any change in system but by religious dis- 
sensions and a disinclination on the part of the king and 
his advisers. Upon the accession of Mary the authority of 
the bishops and ordinaries was re-establi^ed exactly as it 
had existed before the Reformation. The jurisdiction of 
the Courts Christian over lay morals was maintained for 
another century, until 1640. It was maintained with the 
same vigilance and the same authority up to the very end.* 
There were some min or dbanges m the functioning of 
the courts. Because of the failure of the summoners and 
apparitors, the churchwardens and sidesmen came into a 
more important rdk in connexion with sex morals. In 
the archdiocese of York they were ordered in ijyi to 
present semi-annually the names of those in their parish 
who were “either blasphemers . . . adulterers, form- 
cators, incestuous persons, bawds, or receivers of naughty 
and incontinent persons ... or that be vehemently sus- 
pected of such faults, or that be not of good name and 
fame touching such faults and crimes.” * 

More important at a later period became the system 
begun by Henry VDI of making felonies of crimes which 
were previously of spiritual cognizance only. The effect 
of this was to exclude spiritual jurisdiction.* 

The loss of power in other spheres of activity of which 
the priests had been deprived by the Reformation may 
have led them to seek compensation in the ways still 
left open to them. From the time that the activities of 
the Qiurch courts were fully re-established imdcr Mary 
their abuses continued to grow. Their intrusions into 
the private lives of the laity became more marked and, 
in consequence, more resented. From their temporary 

‘ St. *4 Henry VUI, c. 11 ; 26 Henry Vm, c. i. 

* IV, f., Lm. In the court of the archdeacon in London for 
the je»t 163^1640, nxMc than 2300 causes were entered. 
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humiliation the ecclesiastical authorities had learned only 
a lesson of levenge.^ 

It was this added vigour of the churchmen that caused 
added resentment of t^ laymen. When this resentment 
became too strong for the ecclesiastical authorities to meet 
alone, theit power was strengthened by alliance with the 
Crown in the form of the High Commission. It was the 
redoubled resistance to the activity of this allied power 
that fed the flame of revolt against Iwth Church and Crown 
and led to the new Puritan e3q>etiment in moral controL 
‘ Ftoude, vn (Reign of Eltzabcdi, I), 8 f. 



CHAPTER Vm 

THE TEMPORAL JURISDICTION 

The Church had gained jurisdiction over the sexual ex- 
pression of the laity because acts of sex wete considered 
a violation of man’s relation with God. But the same act 
which violated man’s relation with God might simul- 
taneously violate man’s relation with man. As the viola- 
tion of (hvine interests was dealt with by the spiritual power, 
so was the violation of human interests dealt with by the 
temporal powers. The temporal jurisdiction over sexual 
offenders was not, however, exercised by the king. Ever 
since the Church had established her exclusive control 
after the Conquest, the temporal jurisdiction over sex 
offences had bera not national but local.^ It lay with the 
lord of the manor and the urban community. 

The lord’s jurisdiction over the morals of his vassals 
was in no sense condicting with the Church’s jurisdiction, 
nor was it even concurrent with it. It was in one case 
dependent on and resultant from the Church’s jurisdiction ; 
it was in the other case the means of vindicating a set of 
interests totally apart from spiritual interests. In both the 
cases where the lord could take jurisdiction the lord’s own 
property was at stake. 

When the Church had exerted her jurisdiction over a 
sexual offender, the sentence, we have seen, was usually 
a pecuniary penance. The size of the commutation was 
dependent upon the ofiimder’s rank and social position, 
upon the amount of property which he own^. The 
serf, however, had in theory nothing that did not belong 
to his master. What he paid the ecclesiastical court or 
officer in consequence of his unchaste conduct was a direct 
waste of the lord’s property.* 

To protect this interest in his property the lord examined 
the degree to which the Church courts profited from the 
immoral conduct of his vassals. His steward was to make 

' iWlifie, ]z ; Coke, and Inrt., 488, Godolidiin, lotto., ]9. 

■ Cmrt Bmm, lox, note ; Mgmirnd Camtt, i6a, note. 

117 



128 SOCIAL CONTROL OF SEX EXPRESSION 
inquest “whethet any bond man’s unmarried daughter 
ha A committed fornication and been convened in ch^>ter, 
and what she hath given the dean for her correction.” ^ 
Vassals who had been impleaded in the Court Christian 
were presented by the tithing-men in the manorial court 
because ” they make fine out of diattds of the lord that 
they need not do the penance enjoined them, therefore it is 
commanded that thenceforth they make no such fine and 
be in mercy.” • 

The t^:ular penalty upon the offending vassal in the lord’s 
court was amercement. Often, however, the amercement 
was forgiven.* This forgiveness was the consequence not 
of the lord’s kindness, but of the vassal’s pauperism: 
the Church courts had already made a complete sweep of 
die ofiender’s earthly goods, and there was nothing left 
for the lord to assess.* To prevent further breaches the 
lord might then punish the o^der in other ways. 

And they say that John Monk still continues his luxury 
with Saiah Hewen wife of Simon Hewen and is constantly 
attending divers chapter courts where fluently he loses the 
lord’s goods by reason of his adultery with Sarah, as has often 
been presented before now, nor will he be chastened. There- 
fore be he in the stocks. ... All the said pledges imdertake 
that if the said John at any time hereafter be again convicted of 
adultery with the said Sarah, they will bring him back and 
restore him to the stocks, there to remain until they have some 
other command from the lord or bis steward.* 

There was another and more important way in which 
sex offences deprived the lord of his property rights. It 
had the same basis as the primitive customs and early 
Hebrew laws : an unmarried woman was considered the 
duittd of her guardian who would profit by her marriage. 
When anyone so interfered with ^e cha^ as to make 
the guar^an’s profit less likely or more remote, he ought 
to compensate for the property loss. 

The daughter of a serf was under the guardianship of 
the serTs lord. So long as she remained unmarried the 

^ Cow/ Baron, loi. ' Manorial Courts, 162 f. ■ B.e., ibid., 97. 

* Cf. Coohoo, Modmal ViU^, tpp. 17. 477 f. ■ Manorial Courts, 98. 
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profit firom her labours accrued to the manor. When she 
married, the lord might lose that] profit. For die 
privilege then of giving his daughter in marriage a tenant 
or bondsman had to pay his overlord a fine known as 
merchet^ If, however, the daughter or sister of a vassal, 
instead of getting married, engaged in extra-marital sex 
relation, the lord stood in a fiur way to lose his merchet.* 
For this loss the lord had to be recompensed.* 

The lord’s compensation for the loss of merchet was 
another fine known as legerwite.* This fine went back 
in origin to before the Norman Osnquest “ and continued 
to be exacted until at least the fifteenth century. So 
common was its exaction and so rigidly established were 
the rules governing it, that only by specific grant or 
legislation could the provisions for the fine be altered or 
alMlished.* 

To discover the ofience on which to assess the fine of 
legerwite was not easy where there had not been a previous 
bM in the ecclesiasti<kl court. The lord and his steward or 
bailiff would not ordinarily know of their own knowledge 
that such loss had accrued. The process whereby the 
)urors, in their mquests, presented vdlems in the manorial 
courts ’’ wsis haphazard and incomplete. To remedy this 
difiSculty and assure the lord of his dues, it was made 
obligatory upon the townships to report to the lord any 
sexual offences which had occurred within their limits. 
For concealment the town itself would be punished. On 
some man ors the whole body of tenants of a town were 
fined for failing to report a case of incontinence.* 

Of the proceedings of the manorial courts in cases 
of sexual offences, the notes are brief. There is a mere 
statement of the fiict and of the fine, sometimes with the 


‘ Frazer, FoIA Lort, I, 48J-49; ; Weatermarck, Mtrruff, I, 176 f. 


• Viao^oS, VUUmfSi, 154. 

• a, 15 Edward in. ff. 


* Spelled alao “ leirwite,” “ leyrwite,” and " fcyerwite.” 

* PSTy’. a, 15 Edward ni. Intro., xwvu f. 

' Rotali Parlta am Ho ram , 1 , 387a , See also Beretf^ Castom, II, 85. 
’ E.K., Maaorial Coarts, oa f. 


478. 81 
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name of the surety for the fine. Thus from the Manors 
of the Abbey of Bee in 1247 ; 

The following women have been violated and therefore 
must pay the leyerwite, — ^Botild Alfred's daughter (fine, 6d.), 
Margaret Stephen’s daughter (fine lad., pledge Gilbert Richard^s 
son), Agnes Seaman’s daughter (fine 12a., pledge the said 
Sear^^, Agnes Jor’s daughter (fine 6d., pledge Geofirey 
Franklam), Margot Edith’s (uughter (fine, 6d).^ 

If a woman under the lord’s guardianship were not a 
villein’s daughter but were, on the contrary, possessed of 
an inheritance, the legerwite itself was not exacted. The 
lord was instead protected by the property which he held 
for the ward. The idea was the same : an advantage was 
to accrue to the lord from the marriage of his ward, of 
which he might be deprived if she were dishonoured. An 
act of incontinence during the period of guardianship led 
therefore to forfeiture of her inheritance. This was true 
not only of spinsters, it seems, but, on some manors, of 
widows as wdl.* As Lord Lyttelton observed, “ this was 
a severe punishment for the frailty of a single woman.” * 

The exaction of legerwite varied in rigorousness, doubt- 
less, according to time and place. Probably the fine was 
better enforc^ on monastic manors than on others, because 
on them the ecclesiastical and temporal jurisdictions were 
united. To the temporal lord the violaUons were not so 
readily known even though the townships were to report, 
and foe assessment which he might make was only a 
gleaning from a field already reaped by foe Church courts.* 
On foe manors of foe Abbey of Durham, however, foe 
temporal penalties seem to have been regularly enforced. 
The Account Rolls of foe Abbey * for foe period of 19 
years from 1366 to 1384 show 81 cases wherein legerwite 
was levied on the Durham manors, and in other periods 
for which the records are published there i^pear to addi- 
tional cases.* 


* Mmorud Cottris. 12. ■ ItU., 29, 161. 

* Gbuinlk, 179 (aotc). 

* Coulcoo, MImUh/ 477 f- 

* Abbey of Dndiain, vote. 99, 100, 103. 


' Coulton, Abdmtl Vdi^, 81. 
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As the lord of the manor suflfeted a loss through the 
incontinent practices of his villeins, so did the communities 
of freemen su^. In neither case was the loss looked 
ui»n as spiritual, for spiritual interests were exclusively 
within the province of the Church. In each case it was 
material. In ±e urban communities sexual incondnence, 
especially if widespread and commercialiaed, was a dis- 
turbance of the peace that led to divers serious trans- 
gressions. “ Whereas thieves and other persons of light 
and bad repute are often, and more commonly, received 
and harboured in the houses of women of evil life within 
the Qty [of London] than elsewhere, throu^ whom 
evil deeds and murders ... do often happen. . . . The 
King doth will and command that from henceforth no 
common woman shall dwell within the walls of the Qty. 
And if any such shall hereafter be found ... let her be 
imprisoned forty days.” ^ 

To effect this end of “ the cleanness and honesty of the 
said dty,” the London ordinances enacted strenuous punish- 
ment. Female courtesans and male whoremongers were to 
have their heads shaved except for a two-inch fiinge, were 
to be paraded round the streets with minstrels and set upon 
the pillory. Repeated offences were to be punished by im- 
prisonment and eventually by banishment &om the city.* 

These ordinances seem to have been sternly enforced. 
When Wyllyam Hampton, Fyschmonger, was mayor of 
London in 1472, he “corrected sore bawdes and strum- 
pettes and caused theym to be ladde aboute the towne with 
ray hoddes upon theyr hcddes dyuers and many and spared 
none for mede nor for favour that were by the law attayned 
not withstandyng that he myghte haue taken XL. pounds 
of redy money to hym offered, for to haue spared one from 
the iugemet.” • 


These local customs for the punishment of sex offenders 
did not remain local. They became a part of the common 

> Liitr Albm, 246 f. ; Mumimnia GUdballa Lomhimuis^ I. 28} ; m, 102. 
• Liitr Albtu, S 94 f- ; MmmtitU, GtUbtdlm LonJtmmsu, I. 457 ff. ; lU, 
179 ff. ' FabTan’t Crtrych, n, folio oczsi. 
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law. The process whereby notorious adultery, prostitu- 
tion, and scandalous lewdness developed into general 
indictable oflfenoes is ill uminating as to tiie trend of social 
attitude. The attitude was a growing contempt for 
ecclesiastical control, engendered by the abuses of the 
Qiurch’s administration aj^ by the inadequacy, in practice, 
of the Qiurch’s punishments. It was this feeling of legal 
insufficiency that had early &theted the local ordinances. 
The ordinwoes themselvra were often an encroachment 
upon the Qiurch’s jurisdiction. In London, for instance, 
in the reign of Richard H, not only were prostitutes and 
their keepers to be severely punished by the civil authorities, 
but adulterers as well were to be paraded to gaol, there to 
remain at the discretion of the mayor and aldermen.^ 

In his CouHtrj Justiet in 1618 Dalton announced as a law 
of general application : 

Upon Information given to a Constable, that a Man and 
a Woman be in Adulte^ or Fornication together (or that a Man 
and a Woman of evil Report, are gone to a suspected House 
together in the Night) the Officer may take Company with 
ti^n : and if he find them so, he may carry them to Prison ; 
or he may carry ti»m before a Justice of the Peace, to find 
Sureties for good Behaviour.* 

For this statement Dalton had as authority a dictum from 
a year-book case. A London constable, having received 
information that one J. S. was committing adultery with 
another man’s wife, went with others to the house, arrested 
J. S., and carried him to the compter. J. S. then brought 
an action of assault, battery, and fidse imprisonment against 
the constable, who pleaded in bar a custom of the dty of 
London that a constable in London, heating that a person 
within his jurisdiction was committing adultery with any 
woman, might call the beadle and othm of the parish, go 
to the house, and, finding the man in adultery, might 
apprehend him. Upon hearing of this dvil action it was 
said that adultery is a thing temporal as well as spiritual, 

^Lairy4aiu,i96; Lmimimm, L aj9 £. ; m, 181: 

QtyLsm, 11 £. *0111011,0.124. 
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against the peace of the land, for “ every man should be in 
peace in his own house, with his wife, childten, goods, and 
chattels, and that to do a wrong to disquiet of any of 
them is a bteadi of the peace, and the public weal of the 
dty or borough where they do it : and that the committing 
of adultery with a man’s wife is a greater breach of the 
peace than entering his house and robbing him.” Towards 
the end of the case it was agreed that at common kw this 
was a breach of the pcace.^ 

Regardless of the words used by the judge or counsel, 
the case concerned only the custom of London. That it 
had no general application was recognized by Coke.* Later 
prosecutions followed, taking no heed, however, of this 
limitation. Anne Gilbey, taken in the act of adultery, 
was committed in 1626 to the house of correction for one 
year.* Evidently such prosecutions increased in number 
and in their outspoken infringement upon the exclusive- 
ness of ecclesiastical jurisdiction. On the eve of the Puritan 
revolt dvil magistrates were tampering not only with cases 
of adultery, where there nught be a trespass on property 
and consequent provocation to a breach of the peace. 
They were haling before them persons suspected of in- 
continent hving and making them give security for future 
good conduct.* Dalton’s broad expression of the kw 
was given currency in the actual cases. 

A similar extension of the temporal kw took pkee in 
the jurisdiction over prostitution. The local ordinances 
for abolishing brothels were foimded on the breadies of 
peace growing out of their evil assodation.* Coke, in 
the temper of a kter time, declared that bawdy-houses 
were “ the cause of many mischiefs, not only to the over- 
throw of the bodies, and the wasting of their livelyhoods, 
but to the indangeting of their soules.” That was the 
reason, he said, why ^ common kw took jurisdiction.* 

‘ y.B„ifi«^Kff,Hmaiy,fa,6«ad7.pL5. » Coke, jtd Inrt., to6. 

* Jeaffisson,ni, II. * Aztn, 118, iii. 

’ See sumkilv tt, ii Hentv VL c, 1. 
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He did not explain why the welfare of men’s souls was not 

within the exclusive jurisdiction of the Church. 

Coke’s statement of the law was accurate to the degree 
that the law was then established. At the time it rested 
upon a single reported case in a year-book. A constable, 
sued for false imprisonment, pleaded in justification that 
the plaintiff had committed a breach of the peace in resort- 
ing to a bawdy-house at night and keeping company with 
lewd women. The plea was accepted.^ It is obvious that 
the justices strongly associated the offence with night- 
wall^g, for which one was liable to arrest under the 
Statute of Winchester.* The confusion of the offence of 
night-walking with frequenting a bawdy-house became 
obvious in Willow’s case in 1626.* The tendency so to 
associate the two and to make bawdry a common-law 
offiMice was resisted by Compton in his edition of Fitx- 
herbert. He dted a decision of Chief Justices Wray 
and Anderson and Chief Baron Manwood, holding that 
committal for bawdry was limited to London.* The 
generalization of the doctrine was not rapid. In 1678 
Godolphin wrote : “ Some are of the opinion that Avoutry 
or Bawdry is an offence Temporal as well as Spiritual.” ® 
By its very repetition, however, the doctrine expanded, 
and there were no doubts in the mind of Blackstone that 
frequenting houses of ill-fame was an indictable offence.® 

Scandalous lewdness became a common-law offence 
upon the basis of one unsupported decision. The ar- 
cumstances of the case were provokmg of the court’s 
anger. Sir Charles Sidley had not only exposed himself 
naked in a balcony in Covent Garden but had disgustingly 
aggravated the exhibition. Such actions were, according 
to the court, becoming more frequent. It was high time 
to punish this profanity against modesty and Christianity.'' 
Sir Charles was fined 2000 marks. Sergeant Hawkhis 
explained that the common law took jurisdiction because 
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such ofiences “tend to subvert all religion or morality, 
which are the foundation of government.” ^ By die 
eighteenth century it was recognized that all open and 
scandalous lewdness of whatever kind might be pumshed 
by fine and imprisonment at common law.* 

The popular contempt for ecclesiastical jurisdiction 
over sex offences was shown not only by unauthorized 
extension of the common law but by private punishment 
m contravention of all law. Compared widi the spiritual 
punishments the temporal law of the Middle Ages was 
harsh and cruel in those sexual ofiences over which it had 
statutory jurisdiction. Unnatural carnal copulation was 
punished by either burning or burying alive.* Until the 
time of Edward I the punishment for rape was that the 
offended woman should tear out her ravisher’s eyes and 
render him incapable of further carnal depredations.* By 
the Statute Westminster II, chapter 34, this punishment 
was modified to hanging.* 

Because of this obvious rigour of the king’s justice and 
Its obvious efiectiyeness, the laity sought to assist the 
Church in its reformation of sex oflenders by informal 
punishments of a more lusty character. When it was re- 
ported to Phihp, Earl of Flanders, that Walter de Fontibus 
had committed adultery with the Countess Isabella, he had 
him beaten to death with the blows of keys tied up in 
bundles, and his dead body himg in public, head down- 
wards.* Even more cruel and unusual punishments have 
been informally meted out to sexual offenders.'' Recogniz- 
mg that such unauthorized punishment was a trespass on 
ecclesiastical jurisdiction, the kings made attempts to put 
an end to iUegal expressions of revenge. Vilicn John 

* Hawkins, I. c. j. 

* Lams BjjpKtmg W'omn, zoo f. ; Blockstone, IV, 64 f. 

* Hawkins, I, c. 4 , Stott Trials, III, 401 — Lord Audky’s case. These 
statements of punishment from Bntton and Fleta have haea doubted by 
Stephen. II, 4x9 f. 

* V.B., Ejnt rf Kmt, 6 & 7 Edward II, I, 134 f. ; Biacton, Bk. Ill, 2nd 

Treatise, c. zzvm, ftiL 147 (De Corona). * Msmr of Jostuu, 141. 

* Godolphin, Intro., 58. ’ Plantonm Abbrmatm, 267, coL i. 
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Briton, discovering that a nobleman had had carnal relations 
with his daughter, deprived him of certain of his members 
and inflicted besi^ “ whatsoever a father’s fury in such 
a case would prompt him to do,” King Henry IQ, grievously 
oAmded, disinherited and banished Briton and made a 
proclamation against such presumptions.^ 

Such private vengeance was probably committed with 
no intention of lawlessness but rather in a righteous desire 
to see the law made effi^rive. It was in such a spirit of 
righteousness that the reformer, John of Northampton, 
led his illegal attacks upon the stews of Southwark and 
made even further excursions into ecclesiastical authority 
by parading and imprisoning immoral men and women.* 
As Church abuses magnifled and the laity became in- 
creasingly ill-content with riie uncertainty engendered by 
the fc^uent change of religion and regions attitude, 
extra-legal punishments became mote numerous. The 
Church had made “ a capricious mess ” out of its control 
of marriage and sexual expression.* There was an apparent 
and immediate need for reform. The temporal law was 
in no sense inclusive in its jurisdiction over sex offences. 
With the gradual disintegration of the manorial system the 
legerwites, fines for fornication, ceased. Municipal police 
regulations of prostitution and adultery were local, and 
their assimilation by the courts into the general common 
law occupied a pericri of centuries. The only rapid method 
of securing a new system of legal control over sexual 
morality was legislation. Reformers demanded that Parlia- 
ment enact mote rigid and more eflective laws for the 
control of voluntary sex expression.* 

To a degree their demands bote fruit. The temporal 
law did take jurisdiction over certain of the more out- 
spoken sexual vices. Sodomy and bestiality were made 
Monies by Henry VQl.' Bigamy, which had also been a 
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pQtely ecclesiastical offence, was made a felony by James.^ 
The effect of making such o&nces into temporal felonies, 
we have noted, was to deprive the spiritual courts of their 
jurisdiction. 

The Qiurch was still too strong, however, to allow the 
king’s courts to take over its entire jurisdiction of family 
and sexual affidrs. The reformers were not yet sufBdently 
united to effect their demands. They effi^rted not an 
abolition of the Qiurch administration but a re-enforce- 
ment. This re-enforcement was a union of the Qiurch 
jurisdiction with the Grown. The basis of the organm- 
don remained the same; its contours were changed by 
adding on top of this basis a new pyramidal point. This 
superimposed peak was the High Qimmission. 

1 1 James I, c. ii , lepealed and te-enacted, 9 Geotge TV, c. ji, as. i, at ; 
again, a4 & 25 Vic.,c. 9) , 24 & 2} Vic.,c. 100, s. 57 



CHAPTER IX 
THE HIGH COMMISSION 

Elizabeth, upon her accession to the throne, saw two 
parties arrayed against each other. She saw supporters of 
Henry Vin and Edward VI seeking to strengthen the 
Crown at the expense of the ecclesiastical authority. She 
saw the supporters of Mary, who had restored the broken 
ecclesiastical discipline. And she sought to compromise.^ 
The first important step in Elizabeth's reign was the 
Act under which the Court of High Commission was 
established.' The statute provided that spiritual and 
ecclesiastical jurisdiction over all offenders is united to the 
Crown, which shall have authority by letters patent to 
appoint commissioners to exercise all such spiritual and 
ecdesiastical jurisdiction within the realm, “ to visite re- 
fourme redres order correcte and amende all such Erroures 
Heresies Scismes Abuses Offences Contemptcs and Enor- 
mitees whatsoever ... to the Pleasure of Almightye God 
thencrease of Vertue and the Conservacon of the Peace.” • 
The commissions first issued under this Act were local 
and only temporary. But after 25 years Elizabeth, in 
IJ83, issued a commission creating a permanent Court of 
High Commission. This commission gave to the Court, 
among other things, jurisdiction over moral offences. 
“ And we do further empower you, or any three of you, 
to punish all Incests, Adulteries, Fornications, Outrages, 
Misbehaviours and Disorders in Marriage ; and all gnevous 
Offences punishable by the Ecclesiastical Laws ... to 
devise all such lawful Ways and Means for the searching 
out of the Premises, as by you shall be thought necessary. 
And ... to order and award such punishment by Fine, 
Imprisonment,* Censures of the Church, or by all or any 

> Etdogton, a ; Stetdiea, U, 415. 

* Fot a CQtnpl^ duciuuoii dt the hlatcuy and juiiadiction of the High 
Comtnuuoin lee Ushet. For good btkf sumnianes see Holdsworth, Hutory, 
I, 605-611 ; St^hen, I, 4i3-4a9. 

* I FJia., c. I, s. 8 V1558). 

* In Sir Willira Qumcey’s case in i6io (la Coke Rep. 82 , i8z6 ed., VI. 
509) the judges of the King’s Bench declared that notwithstanding the words 
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of the said Ways, as to your Wisdom and Discretions shall 
appear most meet and convenient.” The commissioners 
were given powers to call suspected persons before them 
and examine them upon their corporal oath and, if they 
proved obstinate or disobedient, in not appearing or in 
not obeying the decrees, to punish them by excommu- 
nication or fine or by commitment to ward. They were 
given power as well to conmiand sherifis and justices to 
apprehend offenders, to demand bond, to make commit- 
ments, and in other ways to make their decrees sure of 
performance.^ 

The estabhshment of this exclusively powerful commis- 
sion naturally brought into question the jurisdiction of 
the ordinary ecclesiastical courts. So generally was their 
power doubted that the Star Qiamber had eventually to 
order an opinion of the justices to be taken as to whether 
processes could stiU issue out of ecclesiastical courts in the 
names of the bishops or whether letters patent under the 
Great Seal were necessary. The judges decided in favour 
of a concurrent jurisdiction.* 

Pictured briefly, the High Commission stood to the 
ordinary ecclesiastical courts in a relation not unhke that 
m whidi the king’s court soon after the Conquest came 
to stand to the Iqcal jurisdiction of earlier times.® It stood 
to the Church courts in much the same relation as the 
Court of Star Chamber stood to the courts of common 
law, or the Court of Requests to Chancery.* Though the 
two jurisdictions were concurrent, the Court of High Com- 
mission stood apart from the regular system and had, or 
at least exercised, powers which the inferior courts had 
never claimed ; it proceeded against offenders who, because 
of their importance, might have evaded and even defied the 

of the ktten patent the High Conmuaum had no potaet to inflirt mqmaon- 
ment for adultery. The^^on aeema to have had little deterrent efiect 
on tli^ High CooDinisaion. 

* NeaCX 4IO-4I3. The vatioua commissions varied m detail : Frothero, 
ai 7 £F. 

* See the proclamation made by Chades I on 18th August 1657, preserved 
in the Bndah Museum, index no 21 h. i (aQ. 

* Stephen, 11 , 414. * Stubbs, Coms Laa>, 11 , 179. 
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ocdioaxy ecclesiastical coutts. It was only the gleanings 
whidi were left to the ofdinary courts.^ 

This concuttent yet superior jurisdiction can be well 
illustrated £tom the cases touching sex morals.* Some of 
the sex cases which came before the High Commission it 
would dismiss on three jurisdictional bases. The case 
might be of too minor importance for it to bother with. 
The o^der might already have been before die ordinary 
ecclesiastical courts for the same ofience. Or the offence 
might be one cognisable in the king’s court. Thus the 
court finding that Robert Sondey, a bachelor, had com- 
mitted but simple fornication wiA an unmarried woman, 
“it was ordered that that article should be put out, as 
being more fit for an ordinary court.”* Simple incon- 
tinence was a matter of “ mean consequence.” * Because 
the commissioners felt that no one ought to suffer twice 
for the same ofience, if the accused had already undergone 
punishment in the min or ecclesiastical courts for a moral 
lapse, he was not again punished.* Similarly, if the 
accused had already bc^ punished for his act, which con- 
stituted a dvil as well as an ecclesiastical offence, such 
as bigamy, the High Gsmmission might consider that 
punishment an adequate cause for dismissal.* 


The ordinary procedure in the High Commission did 
not difier widely from the procedure in the minor ecclesi- 

1 Stepben, n, 414 ; Stubbs, Omem Lsor, II, 279 f. 

' Besides the cases ated, mannsenpt matedal cooceming the Rcdesiastical 
Commissionets fiom Elizabeth to Chades L i59j-j6}7,la to be found m 
ELM. Public Record OfiSoe (Exchequer KLR., RcclMiaatical Documents, 
Bundles is and ij). 

' Sutt Ptftrs, 1635-56, 501 (i2th March 1655-36). 

* Wd., 16^41, 580 : case cS Rice Wynn {toA July 1640). Aggta- 
vated cases of aimide incontinence were, however, punished^, j., Dufttsm, 


■ Dudiani, 51 ; Stott Poptrt, 1640-41, 594^; case of Themas and Grace 
Steward (6di Nov. 1640) ; iW., 401 : caae cn David Rogers (x6th Nov. 1640). 
Where, however, the Hi^ Commisaion bad first taken juriadictioo and the 
accu s e d was jater famished by the ordinary court for die same ofience. the 
Higfi Commisaioo did not willingly surr ender its junadiction : Duixiain, 
xo f. And notwidittanding a diamiaaal because of previous punishinent. 
the accused mi^ be forced to pw large coats to the promoter of the later 
acdon against bun : case of Rke Wyrm, st^oo. 

* Stott Pifpffv, 1655-56, 475 : case of 'Ibomas Hesketh (aSth Jan. 1635-36). 
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astical courts.^ Suits might be instituted by an individual 
ot by tbe Court itself. If instituted by the Courts the 
information might have been gathered by tbe commis- 
sioners in person ; more often it was furnished by some 
outsider who him^ refused to prosecute. Arddn were 
framed by the plaintiff’s proctor or the proctor of the 
Court, and a writ, called Letters Missive, was persontdly 
served upon the defendant o^mmanding Viim to answer 
the charge. Upon his appearance the defendant took the 
ex-officio oath as to his guilt or innocence of the pardculars 
now alleged against him. In some cases the defendant’s 
answers were the only evidence heard. Sometimes the 
Court requited him to support his answers by the oath of 
compurgators.* Sometimes the Court heard witnesses. 

Throughout the proceedings the burden of proof was on 
the defendant. The articles of the plaintiff had raised a 
presumption against him ; it was the defendant’s duty to 
prove his own innocence.* This was the more difEicult 
because of the importance which the High Commission 
attached to rumour and reputation. Often in sex cases the 
fut of carnal connexion was not even brought into evidence. 
In defence of one suspected adulterer it was pleaded, 
“ You raise great mountaines of eq)ectation, and at last 
you bring forth ridiculous thinges, instead of proving 
an adultery you insist upon a &me. . . . Fame helpeth 
proofe, but if it has noe ground it is but vox poptdi vema” * 
Almost as if in answer to this condemnation of its methods, 
the Court said a few months later that boasting about 
adultery was tantamount to adultery : “ that therefore he 
is to be punished as an adulterer, though it be noe direct 
proofe of the feet.” * 

^ See supra, pp, 79 ff. lliia summary of procedure is adopted mainly from 
Usher, lo^iao. 

* Stats P(^t, 1635, ai7 ; 1635-56, 98 : case of Francis Wti^ (nth June 
and aand Oct. 1635) ; ibid., 1635-36, 105-107, 115 ; case of Stnihen Demdson 
(and and 14th Nor. 1635) ; Usd., 114, 478, 500, 510 : case otWiiliam Frost 
(lathNoT. 16} 5 — 5di Mby 1636): tbsd., 1638-39, 115 : case of Rohert Roche 
(22nd Nov. 1638) ; dad., 1639, 181 : case df Pirn da^iam (i6th May 1639). 

* Usher, 1 18 f. * Gardiner, 246, 250. 

* IM., 304. A fine of £200 and other punishment were inmosed. See 
also iMU:, 310 f.: case of iQdiard Hickman. 
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The main difficulty with the Gsmmission’s theory of 
ptocedute was its inability to deal with an obstioate patty. 
The jurisdiction was at personam only. It was absolutely 
necessary that the person of the defendant be before the 
Court. To be sure, if a defendant evaded service of the 
Letters Missive he could be constructively served, but until 
service was complete no process of contempt could issue. 
If, being served, he refused to appear, an attachment was 
issued to apprehend him or, instead, an intimation which 
summoned him to appear under penalty of fine. The 
penalty was increased in case of repeated fkilure. But if he 
still “ stood out,” the Court could only certify the fine into 
the Exchequer for collection. There was no way to force 
appearance by sequestration of property. Once the de- 
fendant had appeared the Court might still be blocked by 
his refusal to take the ex-officio oath. Then it could but 
fine him or imprison him for his contempt ; there was no 
method of fiicilitating proceedings by ^ine forte et dure, 
which the temporal courts found so convenient.^ 

The breadth of powers and the limitations of procedure 
were the two bases for the fiulure of the High Commis- 
sion. The one led to abuse, the other to inefficiency, 
like the officers of the mmor ecclesiastical courts, the 
lesser officials of the High Commission were corrupt. 
There were cases of proctors charged with taking bribes 
from their client’s opponent to delay the suit. Messengers, 
the High Commission summoners, took money in consider- 
able sums to release men whom they had been sent to 
arrest.* The temptation to bribery was constant.* Med- 
dling outsiders usurped official functions.* Penances were 
commuted in a scandalous manner. Respectable people 
were never free from their early transgressions and were 
hounded to prosecution as mutdi as 30 years afterwards.* 

* Uthef, III f. * Md., 278. 

■ For an example £k»i the minor eccleiiaarical coutti lee Hale, no. 6x}. 

* Suae 1655-56. 91, ^5 : caae of William Hartwell. 

* An/., 1651, ax9 ; case cf Jane Biagoe. Though there was in libcotf a 
ten-years’ iimitation, the king would older outlaw:^ cases to be prosecoted : 
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Collusion was chatged in the heating of suits, in the entering 
of pleadings, in the referring of cases to other courts.^ 
Finally, the ex-officio oath was misused to an extent that led 
to its ultimate fall, carrying with it the whole structure of 
effective ecclesiastical discipline. 

The abuses of the High Commission were greater than 
those of the minor ecclesiastical courts because its op- 
portunities were greater. Most notable was its wide 
assortment of punishments. It will be remembered that 
the commission creating the Court authoriacd not only 
ecclesiastical censures, but also punishment by fine and 
imprisonment “ or by all or any of the said ways.” Thus, 
the simple form of e^esiastical penance could be enjoined 
by the Court. The offender might be ordered to acknow- 
l^ge his offence in open congregation in the parish church 
or in the cathedral, and in the ordinary manner to walk 
bareheaded and barefooted before the procession, wear- 
ing only a sheet.* As in the ordinary courts, the case for 
incontinency might be dismissed upon proof that the 
parties had subsequently intermarried.* But such simple 
settlements were almost as rare as they were financially 
improfitable. Though costs were assessed in almost all 
cases of penance, the penance was usually combined with 
a pecuniary mulct of a more onerous sort. The sums 
exacted were uniformly and inordinately large.* 

The smallest fine for incontinence that the Act Books 
show was £20 (plus costs), and this was combined with 
confession and public penance on four occasions. The 
woman so penalized was a housekeeper.* It is difficult to 
exaggerate the size of the mulcts assessed by the High 


Stat* Papen, 16};, 212; 487; caue of Su Thomas Sonthwell and 

Maty E^. ' Usher, 278. 

sDuiham, 20; ibid., 34; ibid., 111-11$. William Robson was ordered 
to do afv^ to xcQuun io gy>]{ OlttU ht citcchitfii • 

Durham, 12$ f. 

' StaH Ptpirs, i 6$^-$5, 122 : case of Henry Lovell (i9di June 1634). 

* A commodity pnce-mdex based on the pmx of considefing 1900 
as 100, 'would have stood at 48 m 1600, 62 In i6jo ; Sauerbeck and Tevons 
conelated with Ranier. lliough at the time of the High Commisaioa’s 
sentences the pound sterling had tbetefote o'vet twice its present value, the 
sue of die fines is obvious without carefiil comparison of standards. 

* Dudiam, 44-48. 
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Commission. If a convicted person were not able to pay 
handsomely — not only in relation to his social and financial 
condition, but absolutely — ^he would have to endure a 
combined punishment of penance and imprisonment sts well 
as fine, llius George Harris, a mere domestic servant, 
had to perform public penance because his fine was assessed 
at only ^£200 plus costs.^ Amy Green and Reginald 
Carew were each ordered to pay a fine of £ 1000 ; Robert 
Brandling, £3000 and costs.* Sir Giles Alington was 
sentenced to a record fine of £12,000.* Most of those 
convicted had as well to submit to full penance and to 
imprisonment. It seems almost strange that Marmaduke 
Trotter should have got off so lightly as £50 fine plus 
costs, three months in gaol, and four public penances for 
the incontinency for which he confess^ hims^ “ heartily 
sorie.” * 

The basis for assessing the fines was pragmatic. The 
ofiender was ordered to pay what the Court considered 
him able to pay. “The court further resolved that 
defendant’s penance should be commuted for a pecuniary 
fine to be distributed in pious uses, and declared that he, 
being a man of great estate in lands, was well worthy to 
pay £ijoo, but left the business to the further pleasure of 
the Archbishop of Canterbury.”* Sometimes, of course, 
the Court overrated the defendant’s ability to pay. In 
such cases the Court would eventually reduce the fine and 
take what it could get in settlement. Thus Robert 
Hawkins’s fine was mitigated,' and John South’s re- 
duced by 87 per cent.’ When John Williams’s estate 


‘ faptrs, i(>38-}9, 100 1. ; mm., id^o, 404. 

I6J4-JS 176; iW.. i6}j-} 4, 481, DwhMn, «-68. Fat 
•fanilat cMct lee SttU 75 : Ni^las Slater ; ikJ., 5} : Sit 

Robert V^Uoag^ibj^ ih£, 1639, 337 : Rioiatd ^oid ; ihd., 1639-40, 282 : 
Robett Hawldni ; uU., 1640, 3M ; Thnmaa HacUeton. 

* JVlaM Pi^t, 1631-^3, 91 (26di Jane 1631). The panishment waa for 
inoettooaa m a nt ag e fl i tf ., 62 (May 1631)— -not, aa baa been aald (Uahet^ 
a6Q, for adobety. 

« Duibam. 176 S. Tbe finea in Duibam aeem oeneadly to bare been 
Ugbtet, poaaibly becanae c£ tbe Infstiot aodal atanding ti£ tbe offendeta in 
& temote ptovinoea. 

■ Sua$ Papirt, 1637, 234 : caae of John Soodi (23td June 1633). 

* Ml^ 16^ 399 (22nd Feb. 164GO. 

* lUd., 1633, 140 (23id June 1633). 
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decayed, the G>urt accepted, instead of a fine of jCjoo, a 
paltry £40.1 

Though on first contact such a practical procedure may 
seem amusing in its very ingenuousness, it proved not 
too amusing to the ofi^den themselves. Behind the 
veiling statement of the mitigation of fine there appeared 
occasionally a picture of real sufiering caused by the 
exorbitant demands. To take just a sentence each from 
two cases that ran through the proceedings of the Court 
for years : 

Thomas Cotton and Dorolhy Thometon. Their petition 
read, praying that they might be released from confinement in 
Stafibrd gao^ where they had remamed these four years in great 
misery.* 

Sir Alexander Cave . . . fined £500. In consideration of 
his long imprisonment and weak estate, his fine mitigated to 
£jo, and he to be enlarged on bond. . . .* 

The High Commission had power either to assess tem- 
poral fines or to commute spiritual penance to a money 
payment. In some cases it is obvious diat commutation c£ 
penance was intended : tbe uses specified were spiritual. 
Thus tbe west end of St Paul’s profited well by the industry 
of the High Commission. To be sure, the large com- 
mutations were often allowed to be paid in instelments, 
at the rate of £jo or £100 a year,* but the future pay- 
ments were carefully protected by bonds, the defendant 
r emaining in gaol until the bonds were entered into.* In 
some cases the money was obviously a fine. 

It is the Kmg’s pleasure to grant to the Queen the fine of 
1 2,000 1 . imposed on Sit Giles Ahngton in the iLgh Commission 
Court for an incestuous marriage. . . . The Attorney General 
is to take care ... to draw a bul for granting those fines to the 
Queen.* 


^ StahP^s, 1634-35, 549 (19th Feb. 1634-35). 
• Ihid., 1639-40, 282 (21ft Nov. 1659). 


* IM., 1633-^6, 475, 478, 496, joo : ca»c of Thomas Hesketh. 

* For one of numerous c-xamplrs sec Stak 1635-36, 500 f. : 

of Sit Ralph Ashton. 

' Sttk Ptfirs, 1631-33, 62 (May 1631). 



146 SOCIAL CONTROL OF SEX EXPRESSION 
In most cases, however, the Court made no distinction 
between fines and commutations. It used the terms inter- 
changeably. It had no concq>tion of the spiritual basis for 
commutation. Its only considerations were material. Sit 
Ralph Ashton, for instance, alleged “that he was a gentleman 
descended of an ancient family, and had a vittuoxis lady to 
his wife, and ten children, and that if he were enforced 
to perform this penance, it would tend to the disparagement 
of his wife and children, especially divers of the latter 
standing upon their preferment in marriage.’’ Thereupon 
the Court commuted his penance into a payment of £300.1 

Not only had the commissioners lost sight of the spiritual 
foundation of their duties ; they neglected the most ele- 
mentary basis of their judicial functions. 

Sir John Lamb as referee in this cause, having investigated 
the pretended crimes of adultery and drunkenness alleged agamst 
defendant, with the sanction of Archbishop Laud put an end to 
this cause. It was therefore ordered by Sir John, that Inasmuch 
as Mr Curtys had riven a satisfactory sum of money towards the 
re-edifying of St Paul’s Church, London, that this cause should 
be dismissed . . . upon payment of the notary’s fees.* 

Here is evidence of the ultimate misuse of the system of 
commutation. Mote than that, it is evidence of the worst 
perversion of the judicial process. There was no penance 
assessed which could be commuted. There was no con- 
viction upon which to base a penance. There was even no 
trial. As the Star Qiambet said in Dr Barker’s case, com- 
mutation without a previous penance is “ but a meet 
corruption.’’ Without it, “ a Chancellor is no better than 
a Robber.’’ • 

Striking as may be these abuses and striking the op- 
pression resulting from them, it is not only because of 
abuses that the High Commission deserves condemna- 
tioru It is because of inefficiency. It was inefficiency that 
caused more oppression than did all the wilful abuses. It 
was inefficiency that brought ecclesiastical administration 

* Sua$ P^s, 1655-36, 500 f. 

* lUd., 1639-40, 289 (i5tti Dec. 1659) : C2ae of Thonuw Cutty*. 

' 2 R^ 384, 388. Sm alio Godo^^iin, 89 ; Stephoo*, I, 885. 
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generally into contempt. It was inefficiency that led to 
fiulure and a justification of the Puritan demand for reform. 
The ineffectiveness expressed itself in various forms, notably 
in delay, in expense, in impotency, in triviality. 

The case of Sir William Hellwys for adidtery is not an 
unusual example of delays. After unprinted proceedings in 
previous years. Sir William’s activities first appeared in 
April 1634. Two years later they still continued. In the 
meantime the High Commission had taken some action 
against him upon 22 distinct occasions.^ Mark Corbold 
and Susan Copping, cited for suspicion of adultery, were 
admonished in the course of 15 hearings not to be found 
privately in each other’s company. Three years later 
the proceedings began afresh and were dismissed only 
upon paying the promoter £160 costs, wherewith “ the 
court seemed well contented ... if the composition be 
performed to the liking of the promoter.” • 

Not only was the Court itself dilatory ; its officers were 
either indolent or corrupt. Ralph Hutchinson was not 
apprehended for his adultery because the messenger “ could 
not gett into that part of the country by reason of the 
snows.” ^ John Rutherford was not attached for his 
adultery because the messenger’s horse was stolen. Later 
Rutherford was reported dead.^ George Hume, Margaret 
Mitton, John Blackenbury and Elusabeth Lighton, adulterers 
aU, escaped from the coimtry.^ Though boA William 
Amistronge and Thomas Arrnstronge were apprehended 
by error and charged with adultery, Richard Arrnstronge, 
the accused, remamed at large.* To be sure, Richud 
Ourd was attached on the accusation of adultery, but he 
was rescued in a violent manner by friends,^ and Robert 
Brandling, though once committed for adultery, escaped 
from gaol.® 


Pt ^ s , 16)3-34, )8o, 38a; M ., 1634-33, 31, no, 113, 116, no, 
123, 161, 168, 272, 276, 333. 49i> 499> ja», 333, 342, 346, 331, 333 , Oti ., 
i6j3, 180, 188, 2)0 ; (M., 1635-M6, 223. 

* &e indice* of volumes oS SkOt Paptn begmning 1^4-35 and ending , 
1640-41. • DuriMun, 123. * aid ., 124. 

* Uid ., 74 f., 167. • XW., 139. ’ IM ., 140 f. 

•IW., 33-68. ^ 
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Absutdides -weie firequent Proceedings were allowed 
to continue sig^inst a defendant for sulultety though his 
alleged paramour had already purged herself of the o£^ce.^ 
Persons were haled into court upon trivial evidence and 
tried for adultery. For instance, “Hopper would often 
cutt hay for Issidiell when she went to fodder cade, with 
such other like curtesies which he used not to doe to 
others.” • The commissioners would give righteous 
warnings. After acquitting Sir John Astley of the charge 
of adultery after 18 notadons, they had the Archbishop of 
Canterbury admonish him never again to permit a woman 
to lodge in his bed-chamber as had formedy been ordered 
by his wife when he was ill, even though there were a proper 
c^peron constandy present. Sir John was over 70 years 
of age and a victim of the gout.* 

In conclusion, it is interesting to note briefly the case of 
Thomas Hall, charged with adultery. The whole gamut 
of High Commission resourcefulness was run in order 
to efii^ the defendant’s proper appearance : attachments, 
commitments, bonds, attempts by the messenger and by 
the sheriff at further attachments, indmadons, forfeits, 
contempt proceedings. The case was pending for four 
years. The machinery of the Court itself was put into 
modon 19 separate times, that of its officers niimerous 
intervening times. The result was that the defendant was 
adjudged innocent.* 

No matter their abuse and oppression, no matter their 
delay or absurdity, there lay no appeal from the decisions 
of tbe High Commission. By statute appeal might be 
permitted from the courts of the archbishops to the king’s 
commissioners.* But the High Commission itself ac^ 
as the king’s delegates. There could be no remedy against 
their sentences other than the appointment of a new 
commission by virtue of the royal prerogadve.* 


1 Dnrtmil. I35*~r39* ' .. 1033. 2X0 s. 

^Nevetdielen he \ra» cfaatged coett, fot noa^yment of which 
ptooeedings weie lenewed ; Dudnm, 1x9 f. * 15 Henty Vm, c. 19. 

* Giheon. II. lojy, sotegg; Robett Phillimoie, n, 971. 


Sua* 1635. 2x8 f. 
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In this ill-diiected battle the one compatatively efiectual 
weapon of the High Commission was the tx-officio oath. 
It was of this that the Cotut*s opponents sought most 
strenuously to deprive it. Burleigh remonstrated that 
this procedure savoured of the Romish Inquisition, and the 
only reply that Whitgift could muster was that if the Court 
was to proceed by witnesses and presentment, the evidence 
would ^ insufficient for conviction.^ Upon motion made 
by the Commons in Parliament, the Lords of Council in 
1607 demanded of Coke and Popham, CJ., in what cases 
the ex-officio oath might be used. They repUed in part 
that the oath was not to be administered in accusations of 
adultery and incontinence.' In many cases the courts of 
common law opposed themselves to the powers that the 
High Commission assumed in forcing accused persons to 
incriminate themselves.* In fact Coke debated the Arch- 
bishop of Canterbury before all the justices of England 
and many high ecclesiastics on the authority of the High 
Commission.* 

No alteration was made in the constitution of the High 
Commission in consequence of these proceedings. Parlia- 
ment petitioned against it in 1610 — to no avail. To all 
observation its power increased, was at its height between 
Charles Fs third Parliament in 1628 and the meeting of the 
Long Parliament in 1640.* But these were mere surfiice 
rumblings of a fiir greater storm. By the time of Charles L 
Clarendon says, the High Commission had scarce a fdend 
left in the kingdom.* It had antagonized and welded 
together a strange opposition, the precisian and the 
loose-liver.^ Though the High Commission itself struck 
chiefly at great ofiSmders and aggravated causes, its tend- 
ency must have been to prod the minor ecclesiastical courts 
to a greater watchfulness over morals. This more alert 
guardianship of the layman’s soul appeared the more 


» Stqjhen, n, 415 f. • i» Coke 

* Rgj. 12 Coke Rep. 19 (1826 cd, VI, 217 

* 12 Coke Rq). 34 (1826 ed., VI, 511). 


' Fat in >oooant of the giowdi of oppoaitioo to die ISgh CommiMioa 
•ee Uihet, 121-148, 316-334. 

* Macwilay, I, 90. ’ Ttevelyan, Smarti, 174 f. 
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inquisitional and caused the mote faction in an age when 
the practice of confusion had considetably diminished.^ 
As the Puritans saw the power which they thought should 
be exercised by riieir own ministers exeixised through a 
royal commission, so also did the bishops see their posi- 
tion as bishops ignored. Whereas the churchmen and 
the moral reprobates held their peace and endured their 
ignominy, the Puritans suflfcted and waited their turn to 
persecute.* 

The storm broke in 1640. A bare ten days before 
the Long Parliament assembled, a great crowd of 2000 
Brownists attended the session of the Commission at St 
Paul’s and amid much shouting and disorder tore down 
the benches in the consistory with cries against the bishops 
and the High Commission. As Archbishop Laud wrote, 
“ I like not this preface to the Parliament.” • The Arch- 
bishop’s fears were soon justified. Reciting “the great 
and insuferable wrong and oppression of the King’s 
Subjects ” caused by the High Commission, the statute 16 
Charles I, c. 11, repealed the statute of Elizabeth in so far 
as it allowed the appointment of commissioners to exercise 
ecclesiastical jurisdiction. It took away from the ordinary 
ecclesiastical courts, too, all their criminal jurisdiction. 
And lastly, it rooted out for ever from English law the 
hated ex-officio oath.* 

The abolition of the High Commission was but an 
initial thunderclap. The intensity of the storm we shall 
be able better to measure when we observe what the 
Puritans themselves sought to erect on the ruins of the 
structure which they had destroyed. 

> Errington, * f. 

* Tievdyan, Stuarts, 17} , Stubbs, Cmw* Lav, n, 280 f. 

* Ushei, jjj. 

* The statute i) Car. II, c. 12, which ic-estabhshed the junsdiction of the 
ordinary ecclesiastiral courts, did not revive the power to utihze the #x- 
effisto odh (s. 4). 



CHAPTER X 

DURING THE INTERREGNUM 


The preamble of the Puritan Act “ for the suppression of 
the abominable and crying sins of incest, adultery, and 
fornication, wherewith this land is much defiled, and 
Almighty God highly displeased,” was not altogether 
rhetoricaL For some time the popularity and prevalence 
of vice had been growing. The court of James I had been 
notoriously corrupt in morals, and the country hotises of 
many great lords, the pattern to the gentry of whole 
districts, were little better. Coarseness of language was 
as yet unrestrained by propriety; drunkenness was the 
acknowledged fault of the nation.^ 

To combat this increasing immorality the king and 
Parliament had often been urged to take efifisetive legal 
action. The sometime Bishop of Worcester expressed 
to Edward VI and his coun^ the wish that adultery 
might be punished with death.* The Archbishop of York 
preached to Parliament at Westminster : “ That vile sin of 
adultery, in God’s commonwealth punished with death, so 
overfloweth the banks of all chastity, that, if by sharp laws 
it be not speedily cut off, God from heaven with fire will 
consume it. Prevent God’s wrath : bridle this outrage : 
so shall you serve the Lord in truth.” • 

For a full century before the development of Puritanism 
as a political power there had been attempts to express in 
the civil law a condemnation of sexual laxness.* In the 
reign of Henry VHI a Bill was introduced in the House of 
Lords concerning “ women lawfully proved of adultery ” * 
and another concerning incontinency.' Bills on the same 
subjects were considered in Parliament in nearly every 


^ Tievelyan, StturU, 64. See also TauU and Mann, IV, 214 f. 

* Latimer, 244. 

* Sondys, fo. Other diTioes were more outspoken m their condemna- 
tion of ccnditions : Becon, 41. 

* A. M. Davis. 7 f. (note). See, much earlier, RpM Rmrhtmmtvnm, n, 
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succeeding teign.^ During the time of Charles I these 
attempts at legislative enactment became numerous.* 
Extra-marital sexual expression was already the subject of 
criminal legislation in Scotland. Adultery and incest were 
punishable with death. Fornication led to fine, imprison- 
ment, public penance, ducking “ in the foulest pool in the 
parish,” and possible banishment.* 

In England it was not imtil the breach with the king, 
however, and the establishment of the power of the Long 
Parliament that the attempts at the legislative repression of 
sex through the criminal law became determined.* After 
six years spent in consideration of various bills. Parlia- 
ment finally passed the famous Act of loth May 1650. It 
made adultery a felony punishable by death. It made 
fornication a crime punis^ble by imprisonment for three 
months, and until bond were given that such convicted 
person be of good behaviour for the ensuing year. Juris- 
diction over the ofiences was given to die justices of assize 
on circuit and to justices of the peace at their general 
sessions.* 

No one has made any extensive research into the work- 
ing of this law. The only method of criticism therefore 
is a study of the cases as they are preserved.' Such a 
method presents pronounced difficulty because the number 
of cases, and consequently the effi^veness of enforce- 
ment is not to be ascertained. Pike says that the law was 
“rigorously executed,” but in support of his statement 


* /oMrwIr ^ CeMuvmv, I, 6 fodi Jan. i;4S-99): JmrtiaU cf Nmu of 

Loris, I, 740a (and March IJ75) ; D’&ves, 641 ; JomtM of Umso of Lords, 

I. .,0. •>., «>. 

of Hosuo of CornmoHS, HI, 721, 724 ; IV, 55 ; V^84, 478, 

525 ; VI, 171, JJ9, J66, }8j, {., 404, 408, 410, 415. See alao Forko- 

oomtm or Camurntomd tSsiory, XDC 279 f. 

• Futh and Rait, n, ^87-2^. See oioo Sheppard, N«a> Smtooj/, 6j, 161. 
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the aubject in the Seaaion RoUa for London and Middleaea, p r ea er ved in die 
Record Office m GnildhalL TTWMtmrh u the chargea nivW the Act of 
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adduces no considetable evidence.* Best to judge the 
success one may take the cases that ate lepott^ and 
cottelate these facts with the historical consequences as 
they ate known. 

The late Mt Indetwick, fot instance, seatched all the 
manuscript tecotds of the Western Qtcuit* as they ate 
ptesetved from 1653 to 1660. He found during that 
period only thtee chatges of the capital offence of adultety. 
The tesults of these he was unable to ascertain. Thete 
wete, in the same period, 12 cases of the minot chatge 
of incontinence, seven women and five men. One woman 
was acquitted ; in two cases there was no prosecutor ; in 
one case the grand jury found no bill. Four persons were 
bound over from time to time and then discharged ; in 
three cases there was no record of the result. One woman 
was convicted.* One out of 12 1 

Even more striking are the records of Middlesex County. 
Of the 34 persons tried for adultery and fornication 
only two wete found guilty.* So glaring did the acquit- 
tals become on the part of sympathetic juries that the 
judges began to inflict in the later cases an indirect sort of 
punishment. Notwithstanding the verdict of Not Guilty, 
the persons so acquitted wete ordered by the court to give 
security for their good behaviour in the future. Until they 
should provide adequate surety they were detained in 
gaol.* The records of the North Riding of Yorkshire, on 
the other hand, seem to portray quite a different picture.' 
By far the greater number of persons presented for incon- 
tinence wete convicted. Compared with the thtee accused 
who were found not guilty, 16 persons wete found guilty 
and committed. 

No matter the varying number of convictions in cases 
of fornication, however, the story is always the same as 
to adultery. Not a single case of adultery is to be found 

‘ Pike, Hutory of Cnm, 11 , iSj. 

' Hants, Dorset, Devon, Somerset, Wilts, and ComwalL 

• Inderwkk, 53 f. * Jeanteson, III, 283-2516. • IM. 

' North Riding Record Society, V, 77, 85, 83, 88, 92 f , 120 f., 145, 168, 
17J, 184, 186 f., 189, 20), 218, aao, 223, 227, 232, 2)6, 2)8, 2401. ; 
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among the con4>aiatively numerous convictions in York- 
shire. There were, to be sure, presentments. In seven 
cases presented for adultery in the North Riding the bills 
were ignored; in one no indictment was found. In a 
single case a bond for appearance was ordered but no 
further notice taken.^ The same was true in Middlesex. 
It was in Middlesex that the one known case was tried 
wherein a person was ordered to be hanged for the crime 
of adultery. On 30th August 1652 Ursula Powell was found 
guilty of adultery by a jury at Old Bailey. Beside the Gaol 
Delivery Registrar’s bridf note of the case appears in the 
margin an “ S.” The “ S ” means suspendatur. Possibly 
this sentence was executed, but inasmuch as diere is no 
star upon the record to show execution and no reference 
to be found in any London newspaper at the time — on 
item that would not have been ignored — ^Inderwick con- 
cludes that the capital sentence was never carried into 
effect.* Whatever the fate of Ursula PowcU, the case left 
its imprint on the minds of the Middlesex county jurors. 
She was the last person in the metropolitan distria who 
was convicted of adultery. At subsequent Gaol De- 
livery Sessions 22 women were tried for adultery; all 
were found not guilty. It is to be doubted wheAer so 
many women could be arraigned on insufficient evidence 
of guilt.* 

It was not only in the failure of convictions that the 
Act ceased to be effective. It was in the growing failure 
to present offenders. During its early history the Act was 
enforced with considerable rigour.* Gradually this rigour 
declined. G>nceivably the decline was caused by the 
seeming hopelessness of effecting convictions. Probably 
the dwindling both of convictions and of presentments 
was the normal outcome of an increasingly unsympathetic 
public opinion. Grand juries, no longer truly believing 
in the law, were unwilling to declare by indictment that a 

* North Ridi^ Record Society, V, 83, 9), 143, 127. 
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neighbour had engaged in carnal intercourse “not haveing 
the feare of God before his eyes but beiog moved and 
seduced by the instigation of the divell.”^ In all the 
printed records there appear but three cases concerning 
incontinence after the year 1657.* The only other legal 
mention we find of sexual immorality is the occasional 
report of village constables, demanded under Cromwell’s 
proclamation, that there were no persons in th«M com- 
munities suspected of adultery or fornication.* 

Of this rapid decline in the eflfcctiveness of the control 
of morals Cromwell was acutely conscious. In three ways 
he sought to make material the Puritan dream of the 
establishment of a moral order. First, on 9th August 165 5 
he issued a proclamation commanding the due and speedy 
execution of the laws against the abominable sins of 
adultery, fornication, and other acts of uncleanness.* He 
accused the officers and justices of want of zeal and care 
in administration ; he diimed mote vigorous enforcement ; 
he ordered justices of assize to take special note of these 
cases and make report thereof to him. 

A mete proclamation could, of course, accomplish 
nothing of import. The Protector himself could not as- 
sume personal supervision of administration. But there 
were the Major-Generals. Unpopular as those officers 
were during their shott-Uved careers, they provided a 
central control, responsible to the Protector himself. 
They were not a part of the local system, not to be swayed 
by local and personal feelings. To them was given, but 
a few days after the proclamation, concurrent jurisdiction 
with justices “ to promote godliness and discourage pro- 
fanity.” Moreover, they were to act in a way as spies on 
the administration of these laws, “ to certify justices who 
are remiss, that they may be dismissed.” * 

Public opinion could not accept the Major-Generals. 

* Wake, ijj. 

* North Ridin g Record Society, VI, 19 ; Jeafireson, IE, 270, 296. 

* Wake, 12; f, 172 ff , 228 f , 2)2, 2)4. 

* Preserved m the British Museum, index no 669, f. 20 (ii). 

* Stat* Pi^s, 1655, 296 (22nd Aug.). 



156 SOCIAL CONTROL OF SEX EXPRESSION 
Cromwell argued with his second Parliament that their 
erection was *' justifiable to necessity, and honest in every 
respect.” He urged Parliament its^ to take a hand in 
the suppression ^ debauchery and immorality. “Make 
it a shame to see men bold in sin and in profimeness, and 
God will bless you.” Not only manners needed reform, 
he said, but laws, especially die criminal laws.^ Crom- 
well’s speech availed little. The power of the Major- 
Generals was withdrawn in January 16J6-57. The only 
fruit of his plea was the appointment of a committee in 
October 1656 to consolidate and revise the Acts as to 
moral oflfimces with such alteration as might be necessary. 
Nothing came of the committee.* 

At the time when the Act of 1560 was passed, Mr Henry 
Martin had declared in Parliament that the severity of 
punishment would lead to greater caution in the com- 
mitting of these crimes of immorality, and the caution 
make detection less frequent, the ofienders more scorn- 
ful in consequence, and the offences more widespread.* 
Whether it was this secrecy caused by too great severity of 
punishment, or whether it was the laxness of adminis- 
tration ; whether it was the unsettlement caused by war, 
or whether it was the general weakening of all authority, 
certain it is that during the period of the Commonwealth 
there was a distinct deterioration in manners and morals. 
The principal results of the laws concerning inunorality 
was the increase of espionage on the part of neighbours, 
the records showing their dqK>sitions in language of ex- 
ceeding coarseness. The records show, besides, that orders 
for bastardy were very numerous, cases of incest common, 
and assaults on women frequent. Drunkenness and im- 
morality seem to have been looked upon as a pleasant 
method of showing contempt and defiwee of authority, 
dvil and ecclesiastical* The spirit that this legal re- 
pression engendered became obvious at the time of the 
Restoration. The Spectator portrayed a not impossible 

^ Ctrfyle, n, fOT-fij. See abo Fitdi, L 7, 9. * Inderwick, 38. 

■ Wbitel^, III, 190. * sUt, jdvi. 
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situation when it mentioaed the petition of a supporter of 
C h a r l e s who desired the honour of knighthood for havii^ 
cuckolded a notorious Roundhead.^ 

The Act for the suppressing of the detestable sins of 
incest, adultery, and fornication fell, of course, with the 
fidl of the Commonwealth.* And even as the corpse of 
Cromwell was dug up and displayed as an object of ^tred, 
so upon the Restoration was the spirit of this Act held up 
for ridicule. 

* SpttMor, no. 6x9. * Sheppaid, Sm GmJ$, 460. 



CHAPTER XI 

SINCE THE RESTORATION 

After dqjictiiig tbc severitf of the Piudtan laws of sexual 
motality, Blackstooe continued : “ But at the restoration, 
\idien men, from an abhorrence of the hypocracy of the 
late times, fell into a contrary extreme of licentiousness, it 
was not thought proper to renew a law of such unfashion- 
able dgour. And th^ odenses have been ever since left to 
the feeble coercion of the spiritual court, according to the 
rules of the canon law ; a law which has treated the offense 
of incontinence, nay even adultery itself, with a great 
degree of tenderness and lenity; owing perhaps to the 
constrained celibacy of its first compilers.” ^ 

Blackstone is rather cynical than fur in his ascribed 
reasons. To the d^ree that the ecclesiastical control of 
sex expression after the Restoration was less efiective than 
it had been before its abolition in 1640, it was the fault 
not of the Gburch but of Parliament and the people. The 
jurisdiction restored to the ecclesiastical courts was not 
the jurisdiction of which they had been deprived. It 
lack^ the one great mechanical weapon of coercion. And 
when, three decades later, it was deprived of its one great 
spiritual weapon as well, it was ill-equipped to meet the 
vast array of social opposition. 

The Act of 1660 probably meant to restore to the 
Church its old authority over sex morals ; it meant to rectify 
the damage done in 1640. The declaratory form of the 
statute, as an interpretation of the Act of 1640, shows that 
the new Parliament doubted if any Parliament had the 
ability to shear the Church courts of their jurisdiction.* 
The former statute, it enacted, was not to be interpreted 
to take away from bishops and ecclesiastical judges their 
ordinary power — they might proceed to adjudicate causes 
and impose perudties und^ ecclesiastic^ law as they 
had done before the Act of 1640 — nor did Parliament 
confer upon them any new power. 


' Stq>hen, n, 428. 
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So much of the statute, then, was a precise revival of 
the old ecclesiastical procure. But there had been a 
lapse of only 20 years since its abolition. Memory 
of certain abuses remained ficesh. They clustered round 
the High Commission and the practices whidi it had 
brought into odium. Specifically, therefore, the Act of 
1660 confirmed the abolition of the High Commission. 
And mindful more of its evil associations than of the 
emasculation that its deprivation would cause. Parliament 
tore away from the re-established courts their one dis- 
tinctive process, the tx-offieio oath. No ex-officio oath, by 
which a person is compelled to confess or accuse or 
purge himself, was to be administered, any former usage to 
the contrary notwithstanding.^ 

The loss of the ex-officio oath brought the Chiuch courts 
face to face with the problem that a temporal court 
would have to meet in enforcing laws as to private volun- 
tary acts — the problem of proof. The Canons of 1603 
required the churchwardens or questmen or sidesmen to 
present all ofiendets in adultery, whoredom, incest, and 
other uncleanness and wickedness of life, even on the basis 
of common fame. In failmg to present such ofienders, in 
violation of their oath of duty, the churchwardens were 
themselves guilty of perjury.” 

In practice, however, Ae churchwardens were unable 
to bring efiective presentments for sexual immorality. 
Without the use of the ex-officio oath a presentment 
upon suspicion could effset no conviction.” The church- 
wardens were, ordinarily, unable to obtain any evidence 
beyond suspicions. Their presentments contained a bate 
delation of the ofience and of the ofiender, without specifi- 
cation of time or place or other circumstance attending it. 
Should the court admit articles wherein an ofience was 
charged without specification of particulars, an appeal 
would lie from conviction. As Dr Reynolds, Archdeacon 
of Lincoln, declared, “ Therefore, as it is inqiossible that 


* 13 Car. n, St. I, c. 12, 1. 4. *'Dianej,SteemlEtt^,x 

• Cinmek »f Cam9€aikm, IV, Rept^ 7 f. 
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tlie Attides can be laid mote specific than the Piesentment, 
unless the Infeiiox Court should fish fox evidence, which 
is not a very commendable practice, every Presentment 
must produce an appeal inst^ of a sentence. By this 
means the exercise of Episcopal Government is in a mantif r 
wholly extinguished.” ^ 

Inadvertendy also, with thoughts on other desirable 
ends. Parliament put in the way of efii^ve ecclesiastical 
action an even greater moral and social impediment. 
This was the Toleration Act.* Section 3 reads, “Nor 
shall any of the said persons [Protestant Dissenters from the 
Church of England] be prosecuted in any Ecclesiastical 
Court for or by reason of their Nonconforming to the 
Church of England.” The Toleration Act did not 
exempt Nonconformists from being presented in eccle- 
siastical courts for any cause beyond that of religious belief. 
It was not meant to exempt them from the Church’s 
corrective jurisdiction over morals. They remained in 
theory subject to criminal prosecution in the spiritual 
courts. And occasionally there is note a Nonconformist 
being tried and convicted in an ecclesiastical court for 
incontinence.* In practical efifect, however, the Toleration 
Act tendered hopeless tiie general administration of correc- 
tive discipline.* A large b^y of the population considered 
that the Act emancipated them entity from the dictates 
of the Qiurch of England. Why then should the members 
of the Church feel themselves limited in expression where 
others were free ? 

Somewhat later the case of Middleton p. Crofts * created 
another obstacle for the ecclesiastical jurisdiction over sex 
morals. This, like the Toleration Act, was inadvertent. 
Lord Hardwiche merely held that tiie Canons of 1603 did 
not bind the laity proprio vigpn. The canons which were 
declaratory of the ancient usage and law of the Church of 


* CbrmAh ef Camo rmiim , IV, Reboit, 7, note. 
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Eogland, not creating a new obligation, continued to be 
of binding force. Such was Canon 109, which provided 
for the punishment of those who o£^d by adultery, 
whoredom, and other uncleanness and wicked^s of life. 
The laity, however, freed from restraint of the specific 
expression of the canon law, felt itself freed from t^ law 
itself. 

A judicial machine as poorly equipped as the post-Restor- 
ation ecclesiastical courts would have had difficulty in 
meeting ordinary moral conditions. But the conditions 
of the period were far from ordinary. The extravagant 
austerity of Puritanism had been succeeded by as extrava- 
gant a licentiousness. This licentiousness emanated from 
ffie court of the king. It was the fiishion to pay homage 
to the beauty of women. But, as Macaulay says, the ad- 
miration and desire which women inspired were seldom 
mingled with respect or afiecdon. “ In that court a maid 
of honour, who dressed in such a manner as to do full 
justice to a white bosom, who ogled significantly, who 
danced voluptuously, who excelled in pert repartee, who was 
not ashamed to romp with Lords of the Bedchamber and 
Giptains of the Guards, . . . was more likely to be fol- 
lowed and admired, more likely to be honoured with royal 
attentions, more likely to win a rich and noble husband, than 
Jane Gray or Lucy Hutchinson would have been.” ^ 

This spirit infected in turn the other social classes. 
The wealthy landowners, adopting the feverish gaiety and 
low morals of the Court, abandoned their quiet estates for 
the excitements of fiuhionable life in London.* The 
lower classes gave evidence of their frivolity in mote out- 
spoken ways. 

The moral conditions ate expressed in the literature of 
the period. The wits and the Puritans, never on friendly 
terms, waged open war. It became a war not between 
wit and Puritanism, but between wit and morality. *' The 
hostility excited by a grotesque caricature of virtue did 
1 Macanliy, c. 3, 1 , 395 f. * Goodiell. 306 L 



i 62 SOCIiX CONTROL OF SRX EXPRESSION 
not Spate virtue herself. . . . The spirit of the And- 
puritan reaction pervades almost the whole polite litera- 
ture of the reign of Qiatles the Second.” ^ 

This de c adence expressed itself more actively than in 
literature and fidvolity. The laws were laxly enforced; 
violations were frequent. In 1696 a society was formed 
“ For the Reformation of Manners in the Gties of London 
and Westminster.” In 1705 this society published a list 
of 858 “ lewd and scandalous persons ” whose conviction 
it had efiected during the past year. In 1704 there were 
863 convictions, in 1707, 706. Thereafter they increased 
enormously. In 1708, 1253 lewd and disorderly men and 
women were convicted. During the 34 years of its 
endeavour this society was responsible for 99,380 pro- 
secutions.* When one realizes that this was the work of 
one organization, confined to one district, occupying itself 
largely with one class of o&nces, one begins to compass 
the scope of the conditions of immorality. 

Foreign traveUers visiting England m the eighteenth 
century were surprised at the low state of sexual morality. 
Arche^oltz writes that in his day it was estimated that 
London harboured j 0,000 common prostitutes, of which 
there were in the parish of Marylebone alone 1 3,000. Nor 
does this take account of the mistresses kept by many men 
of wealth.* So outspoken was the practice of extra-marital 
intercourse that the newspapers of the last half of the 
eighteenth century carried iivertisements not for wives 
but for mistresses and even advertisements for conceal- 
ing pregnancies and for preventing scaiKlal by disposing of 
oflfepring.* 

The fiishionable masquerades of the later eighteenth 
century, though supposedly private meetings, were fre- 
quently attended by courtesans. The hostesses were even 
prosecuted for k^ing disorderly houses. In 1773 an 

^ Micwilff^c. ), I, X09 S. 
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attempt by the bishops to intetfete and put down the 
masquerades was unsuccessful. It was only through their 
eventually extreme indecency diat the masquerades fell into 
contempt.^ 

Though adultery was everywhere patent,* respectable 
wives were supposed to keep their eyes tight closed to 
it. The Marquess of Halifax, in the late seventeenth 
century, wrote in his AMct to a Dan^ttr : “ First then, you 
are to consider, you live in a time which hath rendered 
some kind of Praties so habitual, that they lay claim to 
large Grains of Allowance.” After saying that virtue is 
its own reward, he counselled that “ next to the danger of 
committing the Fault yourself, the greatest is that of seeing 
it in your Husband.” • 

The most apparent for m s of sexual vice were the out- 
rages committ^ with impunity on the ill-lit and iU-guaided 
streets of London in the drst half of the eighteenth century. 
This was probably the consequence of the astounding 
amount of gin-drinking.* Qubs of young men of the 
higher classes would sally drunk into tlw streets and 
commit atrocious abuses on innocent passers-by. One 
favourite amusement was to set women on thdr heads and 
commit various indecencies and barbarities on their limbs 
thus exposed.* 


With manners thus unrestrained, with the temporal 
courts limited in jurisdiction and the ecclesiastical courts 
circumscribed in methods of enforcement, the Crown 
sought by encouragement and threats to lend its prestige 
to the side of morality and order. Every sovereign but 
two from Charles 11 to Victoria issued a proclamation, and 
sometimes several proclamations, for ti^ encouragement 


* Wright, History of Gmw.j 52 ff. 
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of the dvic and sodal virtues.^ To the extent that such 
ptodamadons were out of harmony with the temper of 
the times, they fiuled. 

Charles n, on 30th May 1660, made a proclamation 
against “ Vldous, Debauch’d, and Prophane Persons . . . 
who spend their time in Taverns, Tipling Houses, and 
Debauches, giving no other Evidence of their Afiection to 
Us, but in drinking our Health.” The king hoped that all 
such would “cordially renounce all that Licentiousness, 
Prophaneness, and Impiety . . . and become examples of 
Sobriety and Virtue.” Three years later, on 22nd August, 
Charles renewed this proclamation and directed it to be 
read in all churches once a month for six months. 

Charles 11 was hardly the appropriate person to mdte 
his subjects to virtue. But soon after her accession Mary, 
on 9th July 1691, recommended that her judges put into 
efiect the laws against all “ lewd, enormous and disorderly 
Practices.” The next day the justices of the peace of 
Middlesex, assembled in Quarter Sessions, in obe^ence to 
Her Majesty’s letter resolved to put these laws into execu- 
tion and ordered constables to be dihgent in searching out 
violators. 

Because of the limited jurisdiction of the justices m moral 
offences, Mary’s recommendation left much to be desired. 
Some months later, therefore, she and William made a 
formal proclamation, dated 21st January 1691-92, “ against 
Vitious, Debauched, and Profiine Persons,” Impiety and 
vice, it said, still abounded in the kingdom, and the laws 
for their punishment had been grossly neglected. The king 
therefore commanded his judges, justices, and “ all other 
officers, ecclesiastical and dvil ” to execute the laws against 
lewdness and other dissolute and immoral practices. This 
was an attempt on the king’s part to make the ecclesiastical 
courts as well as the dvil courts more diligent in their 
prosecution of moral offdiders. That the attempt met 
with no success is evident from a letter addressed by the 
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Bishop of London to the clergy of his diocese on 15^1 
December 1697. Because His Majesty’s injunctions had 
not been observed of late, he admonished his clergy of 
this neglect. “ Would it not be a shameful reproa^ to 
us (a great part of whose business it ought to be, con- 
tinually to watch against such sins), to be found tardy in 
those opportunities, which the laws have given us to warn 
people of their wicked courses ? . . . I could wish with 
all my heart, that the late silence of those Acts and Pro- 
clamations . . . proceeded from so thorow a reformation 
in manners, that there were no more need to mention 
them.” ^ 

William made other proclamations. Their frequency, 
even without other evidence, makes one suspicious of 
their efiectiveness. On a4th February 1697 the king, 
warned of the displeasure of God at the existing im- 
morality, proclaimed that he would favour pious persons 
at court and degrade the vicious. He again ordered dvil 
and ecclesiastic^ officers to be watch^ for lewd and 
dissolute practices, and he directed the proclamation to 
be read quarterly in the churches. Some three years later 
William reiterat^ this pronouncement.* 

Anne quickly followed her predecessor’s lead. In the 
first year of her reign * she made a prcxdamation closely 
following the wording of William’s prcxJamation of 1697. 
There was no methcxi provided, however, to make sudi 
ends legally attainable. On i8th August 1708 the form 
of proclamation was given teeth. It was ordered “ that 
Qerks Phiscal and other Officers of Court be Nominated 
for Prosecuting of Persons Guilty of Immorality. . . . 
And Presbyteries, Ministers and Church-Sessions are 
required to No mina te fit Persons within dieir Bounds 
respectively, to take Notice of Vice and Immorality, and 
to Delate and Prosecute thc»c Guilty thereof.” Judges 
and justices were ordered to allow sucdi prosecutors, out 
of fines, not only their e^^enses but also other rewards. 
Magistrates and judges were required “to give all due 

^ Mslnohn, an f. ' 9di December 1699. 


* a£d> Matdi 170a. 
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Assistance for making the Sentences and Censures of the 
Church and Judicatories thereof, to be Obeyed or otber- 
\7i8e efiectual/* 

It is to be understood that at this period of English con- 
stitutional history a royal proclamation on such a subject 
of law enforcement, issued by virtue of the prerogative 
right, probably sdll had the force of an Act of Parliament 
duly approved. Anne’s direction as to dvil assistance of 
the ecclesiastical courts and as to distribution of fine- 
money was in effect a law. The system inaug\irated in 
1708 came as a response to numerous criticisms as to the 
lax administration of laws against immorality.^ It insti- 
tuted a dangerous and seemingly efiective method of 
rewarded spying. The prosecutions for immorality im- 
mediately increased to a considerable extent. 

Possibly the system of unofficial spying was too efiective. 
Possibly it led to abuses, even as the medieval system of 
informal accusations had led to abuses. Possibly en- 
thusiasm for the innovation soon waned. When George I 
made his proclamation for the encouragement of piety and 
virtue on 5th January 171 j, it omitt^ all provision for 
rewards to informers and for assistance to the Church 
courts. It went back to the wording of the proclamations 
of 170Z and 1697. It contained no provision for efiective 
enforcement. So was it with the proclamations of the 
succeeding monarchs.* The proclamations, according to 
their provisions, had to be read regularly in chutdies, 
long-winded as they were. They were still solemnly read 
at opening of the courts of justice as late as 1872 * and 
apparently till the death of Qwen Victoria. Their effect 
on the vice and immorality which they condemned and 
sought to remedy was, it would seem, nil. 

The difficulties and fiulures of ecclesiastical administra- 
tion in the late seventeenth and eighteenth centuries do 
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not mean, however, that there was no legal punishment 
for voluntary sex ofences. For incest, which was re- 
cognized as a more violent breach of social mores than 
incontinence, there continued to be some criminal pro- 
ceedings in ecclesiastical courts. As late as 1835 the 
“usual penance,” as we have seen it practised centuries 
earlier, was ordered by the Consistory Court of London 
upon conviction for marriage with a deceased wife’s sister. 
But parading in a flimsy sheet was not in keeping with the 
ideas of health in the nineteenth century. Upon presen- 
tation of a medical certificate that this was dangerous to 
the woman’s physical condition, the court remitted the 
penance.^ 

Adultery also has social implications beyond the will of 
the two individual partiapants. To protect the husband 
of the adulteress in the maintenance of his home and 
fiunily, the civil law had long recognized the action of 
c rim i n al conversation, wherein he could sue his wife’s 
paramour for damages accruing from his loss of consortium. 
In this civil action there was a ortain penal aspect. The 
husband suing in an action pi tt armis would recover 
damages from the adulterer which were usually large and 
exemplary. In Gunpbell v. Hook the damages awarded 
were £3000 ; in Walford p, Gxike, £3500 ; in Duberly p. 
Gunning, £5000 ; in Lord Abergavenny p. Lyddel, 
£10,000.* Regardless of the theory of the action, such 
sizable damages must have been intended by the juries not 
as compensation for the injury to the outraged spouse 
alone but as a penalty upon the wrongdoer. It is alto- 
gether likely that juries made the penalty the greater in 
the realization that adultery was attended with no other 
punishment. Actions for criminal conversation in the 
common-law courts were increasingly frequent as the 
number of Parliamentary Acts for divorce increased during 

^ Chick p. Ramsdale, i Cutt. 34 (1835). See alao Haidi a. Hicks, x Salk. 
548 (1693) : Blackmoie a. Bnder, x PhiUim. 360 (1816) ; Griffiths a. Reed 
aod Hi^. I Hagg. 195 (18x8); Buzgess a. Butgess, i Hagg. Coo. 384 

^'^^JorAAdttrj! CmkoU't Cbnmch. 



1 68 SOCIAL CONTROL OF SEX EXPRESSION 
the eighteenth and early nineteenth centuries.^ Before 
judicial divorce was established, a husband’s application to 
Parliament for a divorce Act had to be preceded by a 
successful suit against the paramour for damages.* 

Application for a Parliamentary Act of absolute divorce 
had to be preceded as well by a successful suit in the 
ecclesiastical court for divorce a mensa et tboro. Such 
decree of separation was granted on the sole ground of 
adultery. In every case of divorce the spiritual court was 
therefore presented with minute evidence of adultery. By 
its decree of separation it recognized the evidence as 
sufficient to establish the fact. With the fact of adultery 
so established the ecclesiastical officers could immediately 
have brought a criminal prosecution in the same court 
upon the same facts. There was no question of double 
liability for the same act.* 

There was no difficulty in obtaining proof. After 1788, 
as we shall see, the ngid statute of limitation on causes of 
moral correction in ecclesiastical courts, combined with 
the protracted procedure in actions for divorce, created a 
difficulty in bringing later prosecutions for adultery. This 
slowness is some explanation of the absence of criminal 
proceedings after actions involving adultery; it is 
not an excuse. 

Notwithstanding this comparative quiescence of the 
ecdesiastical administration of sex morals, abuses evidently 
did persist. Most oppressive were the actions for ante- 
nuptial incontinence brought long after the offending 
parties had intermarried. In one case the prosecution 
was begun i; years after intermarriage. In another the 
woman had not only later married her partner in guilt and 
lived with him in the married state for nine years, but 
seven years after her death he was dted by the court for 

^ Thtt, the gfgpt ffwpgnay atteodaot i^>on such ptoceedtug. 

Miule, J., in hii fiunoui dictum pat the minkmmi coat at £1000 : Tb$Timu, 
17th Jan. 1857. » St Heliet. 

* Rigaut p. Galluanl, 7 Mod. 78 (1702) ; Motdaunt t>. Mooctetffe, L.R. 
a Hi. (Sc. and D. App.) 574, 581 (1S74). 
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such ptemantal fornication.^ In one case a wonian, unabk 
from pregnancy to attend at court, was excommunicated.* 
Such abuses could not have been frequent. According to 
the Bishop of Bangor no suit for antenuptial fornication 
had been brought in Doctors’ Commons within the memory 
of the oldest practitioner.* But what abuses there were 
made audible damour. The Bishop of Bangor “ believed 
that some irregularities were committed in the inferior 
jurisdiction : but he did not believe that there were any 
grounds for the loud complamts which had been made.” * 
The Archbishop of Canterbury “ had no doubt but that 
irregularities were committed in the ecclesiastical courts 
by needy proctors ; and what court was free from such 
irregularities ? ” * 

The oppression fell chiefly upon the poor. Many, it 
was said, were thrown into prison by the arbitrary ecclesi- 
astical courts.* To be sure, they had the right of appeal 
to the Court of Arches, but that was slim protection for 
those who could not afford the cost of appe^ Their fate 
was to live m ignommy. The woman who could not 
vindicate herself was started on the road to the brothel.^ 
Complamts were heard not only m Parliament but among 
the people themselves. The grand jury in one coimty 
expressed its earnest wish for a legislative reform of the 
abuses.* 

In such circumstances Parliament acted. Its action was 
backhanded. The Bill introduced into the Commons in 
1786 was intended to abohsh ecclesiastical jurisdiction over 
incontinence. It was phrased, however, only to meet the 
most obvious abuses. It sought to put upon oflences of 
incontinence and fornication a time limitation, after which 
no action could be brought^ and an absolute prohibition of 
action after the parties had intermarried. The period of 
limitation proposed was eight months. The Bishop of 
Bangor expressed the obvious when he said in the House 
of Lords that the period was too short for the discovery of 

1 ParbamtHan Hutaty, XXV. 10J3 f. ; XXVI. 624 f. 

•JW.XXVl.624. •JW.126. *aU^ itL 

•JW-, 128- •IM., 614. •IW.,624. •aiJ..6ty 
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acts committed in ptivate and kept sectet.^ The Atch- 
bishop of Canterbuty realized that the Act, “though it 
recognized ecclesiastical jurisdicdon, put it under sudi 
restraints that it could scarcely exercise its jurisdicdon.” * 

The Bill, rejected by the Lords, was again introduced 
in the Commons in the next year. During the new debate 
the whole S3rstem of ecclesiastical administration was more 
openly attacked.* Its oppressive action was denounced 
as a reason for its abolition. Priests themselves were 
accused of immorality. Penitential punishments were 
derided. “ What is doing penance ? It is merely going 
to church in a masquerade dress, which not one in ten 
cared two-pence about.” 

The Bill was enacted in 1788.* It justified the fears of 
its opponents, the hopes of its advocates. Entitled an Act 
for the prevention of vexatious suits in ecclesiastical 
courts, its eight-months’ period of limitation and its pro- 
hibition of proceedings after intermarriage were in fiict a 
prevention of any suits whatever for incontinence.* By 
this statute tiie ecclesiastical jurisdiction was “finally de- 
stroyed.”* The Royal Ecclesiastical G>urts Commission, 
recognizing the hopelessness of prosecutions so unreason- 
ably restricted in time, urged the repeal of the statute.’ 
The statute was modified in 1840. In the meantime the 
Church’s jurisdiction in causes of sex morality had expired. 

Even before the enactment of the statute of 1788 Parlia- 
ment had recognized the practical absence of ecclesiastical 
administration. The remedy, it was seen even by church- 
men, no longer lay in the Church itself. In 1779 the Lord 
Bishop of Landaff presented to the House of Lords a Bill 
entitled “ An Act for the more effectual Discouragement 
of the Crime of Adultery.” Notwithstanding its title, 

‘ Parbammtmy ihitety, XXVI, 115 f. • Ihd, 128. 

' Ml., 1004-1009. * *7 Geotge m, c. 44. 

* The pfOTiiioat vete held to 2{>plT to the clet^ as \rall as ate laity, so 
fat as cfmrmicxl punishment other oian depuyaacoi : Ftee v. Buxgpiac, 
) B. a nd C wss. ^ (1826) ; aff’d, 2 Bli. (n.s.) 6; (1828). 

* Cbm$UU 9 f IV. Rcoott. 8. 
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tlie Bill contained no ptovision as to rfifnifia.1 punishment 
of the act of adulte^. It aimed metdy to ptevent a 
person fot whose adultery a divorce had be^ granted from 
ever marrying with the paramour named in the divorce 
Act and fi»m marrying any person for a year following 
the divorce.^ After some delate and amendment, the Bill 
was eventually passed by the Lords* and sent to the 
Q>mmons.* As to a second reading the Commons voted 
adversely. It was then ordered that the Bill be read a 
second time four months from date.* Four months from 
date was during recess. It was the end of the Bill of 1779. 

The Lords, however, were not completely discouraged. 
Some 20 years later, in 1800, a new generation introduced 
a similar Bill “for the more edectual Prevention of the 
Crime of Adultery.” The original Bill almost duplicated the 
Bill of 1779 and went no further than to prevent remarriage 
of the guilty party to a divorce. In the course of proceed- 
ings and debate, however. Lord Auckland introduced a new 
substitute Bill, and to that amendments were made.® The 
Bill, as it pass^ the Lords, contained three important pro- 
visions besides the prohibition of remarriage of the divorced 
party with the paramour. Adultery of a person with a 
married woman living under the protection of her husband, 
it provided, was to 1 m a misdemeanour, punishable by fine 
and imprisonment at the discretion of the court of King’s 
Bench. But indictment for such crime could be prefer^ 
only by the husband of the adulterous woman. In order to 
exhibit a BUI for divorce, a husband must first have 
prosecuted to conviction and judgment the person with 
whom the adultery was alleged to have been committed. 
The proposed Act was not to affect the jurisdiction of any 
court, ecclesiastical or temporal, relating to adultery.* 

The eflGsct of this BUI would have been to create a new 


* VarUamtntan Ptptn, Bills, X, no. tit (Public). 

* of Hans* of LarJs, XXXV, 624b, 651a, 64}b, 671b, 674b, 

* Jetnnals ofHms* of Ijoris, XUI, 416b, 418a, 4Jjb. 44T*. 460b, 474a, 
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tempotal dime of adultery, in no way conflicting with the 
spiritual crime by that name. The same in name, the 
new crime would have been difierent in substance. It 
would have written into the criminal law the elements of 
the dvil law concerning the tort of criminal conversation. 

The Bill passed the Lords, 77 to 69. In the Commons 
it passed its second reading, but the House refused to go 
into committee of the whole to discuss it. It decided to 
resolve itself into such committee at a date that fell within 
its recess.^ 

The debate on the Bill had waged five days in the House 
of Lords and three in the Commons. These discussions are 
interesting for the light that they throw on the treatment 
of adultery in the ecclesiastical courts in 1800. It appears 
from their speeches that two of the outstanding pre^jonents 
of the Bill could not have known that the ecclesiastical 
courts still had jurisdiction to punish adultery. One of 
these. Lord Auckland, was a diplomat of note. The other 
was Lord Eldon, then recently appointed Lord Chief 
Justice of the Common Pleas, later to be known as Lord 
Chancellor. Eldon understood that adultery was at that 
time only a dvil trespass.® This misimpression was, of 
course, corrected by the spiritual lords, by the Bishops of 
London and of Rochester. The Bishop of London re- 
gretted that “the laws with regard to the detestable crime of 
adultery, were at present extremdy inadequate to check it.” ® 

The temporal lords were not so moderate in their 
opinions of the exerdse of ecclesiastical jurisdiction over 
sex oflences. Lord Grenville called the ecclesiastical 
courts defident.* The Earl of Carlisle dubbed the pro- 
ceedings in the Church courts vexatious. He recom- 
mended that the House “ set about deansing the Augean 
stable, though that, he confessed, would be an Herculean 
labour.”* This characterization by Carlisle the Bishop 
of Rochester found it necessary to regret. He explained 


» Jemal/ of Hmu* ef OmmoasAN, yfo, yn, 600, 610, 651. 
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that the proceedings in the ecclesiastical courts were as 
regular and certain as those in temporal courts. But, he 
admitted, the existing penalties were insufficient and the 
mode of prosecution inefifectuaL^ In the House of 
Commons Sir William Scott e3q>ressed the situation directly, 
accurately. With the change of manners, he said, pro- 
ceedings of ecclesiastical courts had completely lost their 
efficacy; their punishment had become so obsolete as to 
be a matter ratbiu of derision.^ 


The evidence of the ecclesiastical jurisdiction over the 
sexual offences of the laity during the nineteenth century 
is evidence not of its gradual ceasing but of its having 
in fact ceased. “ It is competent to institute Criminal 
Proceedings for Incest, Adultery, and Fornication,” the 
Ecclesiastical Courts Commission found in 1852 ; “ but in 
the Arches Court and the Consistory of London, no such 
suit has been brought for a long series of years ; in some 
of the country Courts they have been very rare.”* A 
Proctor in Doctors’ Commons testified before the Commis- 
sion that in his 40 years of practice no case of incon- 
tinence had been brought before the Court as regards lay- 
men, and there was no trace in bis books of such a cause 
ever having been brought m the courts in London. In 
1829 there was one case in the Chancery Court of York 
for incontinence; in 1830 one for "immoral conduct.” 
In 1872 the Committee on Minor Ecclesiastical Courts 
and Quitch Discipline, appointed by the lower house of 
the Convocation of Canterbury, examined the practice as 
it existed after the Commissioners’ rqiort in 1832. The 
Committee foimd “ that instances of corrective discipline 
exercised through the Courts Christian are of the rarest 
occurrence, and ate rather matters of antiquarian curiosity 
than of efficiency in promoting morality and Christian 
conduct among lay people.” * 


* Parbmmntaiy Uistaj, XXXV, 284, z86. 

* Rcckmtriral Coota Cornmiiiion, I, 205. 

* Cbnrith »f C t m o Mt m, IV, Report, 11. 
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Two atteo^ to enforce conecdve discipline in the 
mid-nineteenth century are enlightening. In 1848 the 
Rev. J. B. Sweet, Perpetual Curate of Wo^ville, attempted 
to present a case of adultery. He forwarded the present- 
ment to the R^istrar of the Archdeaconry, who sent it 
to the Chancellor of the Diocese, who decided not to 
promote the case, but recommended its transfer to the Court 
of Arches. He tactfully urged the curate not to pursue 
the inquiry.^ Similarly whim a clergyman and church- 
warden made a presentment for adultery to the Bishop of 
London in 1847, the Bishop informed him that his legal 
adviser said that the law under which such immorality 
was punished had been in abej^ce for 200 years and could 
not now be brought into operation.* 

Churchmen of the kter nineteenth century were by no 
means agreed as to what course they wished to be able to 
pursue in the future in regard to saual ofienders. Some 
wanted the temporal law to take jurisdiction. Some wanted 
the old procedure revived. Some wanted the matter left 
at rest. 

If once the Legislature will boldly enter on die path of 
justice, and pronounce adultery to be a felony, ... it will 
very soon be regarded as a low vice, only fit for the scum 
of society.” The clergy who thus advocated temporal 
interference were confident that a Bill to make adultery a 
felony would pass Parliament.* But the Legislature itself 
gave answer, and adversely. During the debate on the 
Divorce and Matrimonial Causes Act in 1856 and 1857, 
amendments were introduced in the House of Lords pro- 
posing to make adultery criminally punishable by fine 
and imprisonment. Thne amendments were withdrawn 
before vote.* No Bill has since been introduced into 
Parliament to make private and voluntary acts of normal 
sex eapression punisl^le by the criminal law. 

Some of the clergy di^ of course, admonish sexual 
ofienders informally as part of theii pastoral duties. In the 
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Isle of Man, though the ecclesiastical court itself was no 
longer exe r cisi n g its corrective power over the laity in 
1876, it deputed its authority to the incumbent of the 
parish of the offmder by requiring such ofiender to attend 
before the incumbent for admonition. This practice was 
recognized to be of doubtful legality.^ It was something 
of this type of procedure that the committee of the lower 
house of the Convocation of Canterbury advocated in 1872. 
It wanted to replace the jurisdiction of the bishop on 
its primitive ba^, “by restoring the Diocesan Courts 
that measure of efficiency which is required for them 
to correct vice formally and judicially, and also by 
providing a method by which the Bishop personally, in 
a private and paternal ezerdse of his office, abs^ /Mdieii 
stnJatM, may admonish those who give scandal by open 
immorality.” • 

In discussing the Ecclesiastical Courts and Registeries Bill 
then pending in the House of Lords, Dr Fraser said before 
the Convocation of Canterbury in 1872 ; “ Little by little 
the privileges of the Clergy luve been filched from them, 
the Church courts have b^ reduced to nullities, novd 
tribunals have been created, and now every relic of ecclesi- 
astical power, which, in accordance with Holy Scripture 
and ancient custom, has been the right of the Clergy is 
about to be taken away from us.” * 

If there were any question about the accuracy of this 
lament, the answer was judicially given by Lord Penzance 
four years later in a criminal suit promot^ by the Vicar- 
Geneml of the Bishop of Lincoln. " It cannot, I think, be 
doubted that a recurrence to the punishment of the huty 
for the good of their souls by ecclesiastical Courts, would 
not be in harmony with modem ideas, or the position which 
ecclesiastical authority now oompies in the country. Nor 
do I think that the enforcement of such powers where they 
still exist, if they do exist, is likely to ben^t the community. 


^ Courts rrtfnmwiB l O n, II, 
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... I can only eatress my suipnse that . . . any penon 
should have thought it worth while to make this e^>eri- 
ment for the revival of a jurisdiction which, if it has not 
enured, has so long slumbered in peace.” ^ 

More than 50 years before this judicial declaration the 
Ecclesiastical Gjurts Commissioners had recommended 
the abolition of Church jutisdicdon over voluntary sex 
egression. “It may be greatly doubted whether any 
beneficial effects have resulted from these proceedings, or 
at least so beneficial as to counterbalance the odium they 
have ezdted, and the oppression which, in some few 
instances, has been exercised.” • 

Parliament has never acted to deprive the Churdi of 
her jurisdiction over adultery and fornication. The statute 
law as to those ofiences stands as it stood one century 
ago, five centuries ago. But as Archdeacon Hale has long 
since said, “ It cannot be denied that, as respects the con- 
duct of Iaj members of our Chur^ all discipline has 
ceased ; and there is good ground to believe, that if any- 
one were bold enough ... to propose the restoration of 
it, he would encounter hostility. ... It would not be 
inconsistant ... if we expressed a strong doubt, whether 
the restoration of such a system of Discipline ... is 
suitable to our present social condition, or calculated to 
promote true religion, and to improve public morals. In 
the present complicated form of society, and above all, in 
BO serious a matter as the punishment of sin by public 
censure and rebuke, we need not be ashamed to confess the 
difiBculty in which the Church is placed, as a spiritual 
society in the midst of an opposing world. . . .” • 

Where the world does not oppose, where the Church is 
dealing solely with her own ministers, the ecclesiastical 
jurisdiction over sex morals continues. Under the Clergy 
Discipline Act of 1892,* a clergyman alleged to be guilty 

1 Phrnimoie p. Msdwn, LJL i PJ). 4S1 (187A. 
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of immoral act, conduct, or habit may be prosecuted and 
tried in the consistory court of the diocese. Such im- 
morality includes conduct proscribed by Gmon 109,^ 
whereunder any who odends by adultery, whoredom, or 
other uncleanness or wickedness is to be presented by the 
churchwardens and tried as in an ordinary ecclesiastical 
proceeding.* Prosecutions for sexual o&nces are still 
brought in Church courts against Anglican ministers, in 
which the punishment for guilt is deprivation. 

Into the legal gap left by the abandonment of the 
spiritual jurisdicdon over lay morals, the temporal law has 
taken but few steps. Open and notorious lewdness, either 
by frequenting houses of ill-frme or by some grossly 
scandalous and public indecency, remains, as we have seen 
it develop, an odence indictable at the common law.* The 
non-voluntary acts of sex had become matters of temporal 
cognizance even before the period of Puritan dominance.* 
So, too, had voluntary sex e:q>ression of the most violently 
antisocial sort — sodomy and bestiality.* Milder forms 
homosexual practice have since come under the dvil ban. 
Male persons committmg acts of gross indecency together, 
even in private, are guilty of a misdemeanour.* likewise 
was the growing feeling as to the social obnoxiousness of 
incest finally expressed in the criminal law in 1908.’ This 
expression was a tardy acceptance of a recommendation 
made by the Ecclesiastical Cotirts Commissioners three- 
quarters of a century earlier.® 

Beyond this and beyond the purely commercial aspects 
of sex,* the law of England does not venture to intrude 


^ ]j and ;6 Vic., c. }2, s. IS. * Blunt, 420!. 
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iqxm ptiyate and voluntary sexual e:]q>te88ion8. But the 
English law may rush in where the law of England fears 
to tread. The institutions which, even in theory almost, 
are long since dead in England have been transplanted to 
new surroundings in Anglo-American law. 
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CHAPTER Xn 

IN PRE-REVOLUTIONARY AMERICA 

That New England Puritanism is an outgrowth of English 
Puritanism is a fair statement in so fiu as it applies to 
tradition. It is not true as it concerns law. The Puritans 
in Plymouth and Massachusetts Bay were ftanslaring their 
moral tenets into law at a time when Charles 1 ami his 
government were still tmdisputed in their control over 
England, almost a decade before the ecclesiastical juris- 
diction over morals had ceased. One would e^qiect that 
the common background and teachings of the English and 
New England Puritans would lead to a very similar legal 
summation of moral feelings. The teaching of both was 
the teaching of Moses. One must expect to find, however, 
a noticeably more conservative legal expression in New 
England, not only because the laws were the earlier but, 
too, because the sodal and cultural background of the New 
England Fathers was hardly comparable to that which was 
represented in the English Parliament. 

Legal conservatism in the sphere of sexual morality 
meant, in the early seventeenth contury, an adherenco to 
the only forms that had thus hx been Imown in England 
in the treatment of sex offenders. It meant an adoption 
of the more obvious proceedings of the medieval ecclesi- 
astical courts. In punishment the laws adopted by the 
Massachusetts Puritans bear a striking resemblance to those 
then in force in England. Standing on the pillory was 
quite like public penance in the market-place. Wearing a 
plaque announcing one’s ofience was like wearing a sheet 
or kittle in the ecclesiastical cases : both were conventional 
badges of the sin committed. Fines were so closely 
adopted from commutation of penance that the sum in the 
ordinary cases was identical — 20 shillings. And, even more 
apparently similar, there grew up in New England a form 
of public confusion of sin in open congregation that 
differed nothing from the confession in the English piuish 
(hurch. 
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The Massachusetts Pudtans by no means intended to 
leconstfuct in their new country the forms of the very 
practices which in England had aroused their hatred. They 
intended rather to go back to the b^inoing and adopt their 
institutions from God.^ “God gave to Adam,” Qitton 
Mather said, “ a law of universal obedience written in his 
heart . . . This law, so written in the heart, continued to 
be a perfect rule of righteousness after the fall of man, and 
was delivered by God on Mount Sinai.” • The Hebrew 
law of procedure had expired, of course, with the Israelite 
state. When the Court of Assistants of Massachusetts 
Bay first met, in Charlestown, on 23td August 1630, they 
recognized t^t in dvil proceedings equity, according to 
the circumstances of the case, would have to be their 
determining rule. They had no authorities to consult 
other than their own reason and understanding.* 

In p unishing ofiiences, however, they professed to be 
governed by the judicial law of Moses in so fitr as those 
were of a moral natiue. The word of God as ea^ressed 
in the Old and New Testaments they conceived to be a 
sufficient rule of conduct and one which they were obliged 
to follow.* In framing their punishments they would 
often, indeed, give the citation of the Scriptural passage on 
which their law was founded. Their appointed punish- 
ments were harsh, not only because they adopted the 
code of a society then 2000 years dead, but because they 
chose to regard an act not merely as criminal in proportion 
to the needs of social safety but as sinful in relation to the 
offender’s souL* 

With the sex ofiimees the task of law-making was easy. 
The Massachusetts Puritans had merely to copy the punish- 
ments established in the Old Testament On 6th September 
1631 the question of makii^ adultery punishable was pro- 
pounded to the Court of Assistants. On i8th Oaober 
the court ordered, “ If any man aball have t'amal copula- 
tion with anodier man’s wife, they both shall be punished 

• Mathen% v’ part I. c. 19 . ■ Hntdiinson. 1. 4$S- 

• 454. 457- 
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by death.” ^ In this the court was but following the law 
of Leviticus and Deuteronomy. So too it was with the 
adoption of the Levitical law concerning bestiality and 
sodomy.* In the former we see a survival of the Hebrew 
custom of ritual purity : not only the man but the beast as 
well was to be slain, then buried, and its flesh not eaten. 

As to the act of fornication, however, the Mosaic law 
caused difficulty. The New ^gland social practices did 
not lend themselves to the reparation enjoined in Exodus 
xxii. 16, 17.* In absence of an appropriate solution from 
on Hig^ there was a debate as to whether fine or corporal 
punishment was to be inflicted for fornication.* The 
debate was resolved to the satisfaction of both sides in 
1642 : “ If any man Gimmit Fornication with any single 
Woman, they shall be punished, either by enjoyning 
Marriage, or Fine, or Girporal punishment, or all, or any 
of these, as the Judges of the Gjurt that hath Cognizance 
of the Cause shall appoint.” • 

The court had not waited, however, until the enact- 
ment of these laws to put into force the Puritan teachings 
as to sex expression. The law of adultery, in fact, grew 
out of a sentence of whipping to which the court had 
condemned a man for enticing an Indian squaw to lie with 
him .* Both the squaw and her Indian mate were present 
at the execution and were “ very well satisfied.” ’ And 
before the delayed enactment of riie penalty for fornication 
there had already been several sentences of fine and whip- 
ping. In awan^g such extra-legal punishment the court 
was foliowing its informal interpretation and amendment 
of Mosaic law. 

The right of the court to impose punishment without 
statutory authority was the subject of heated controversy 
between the magistrates and the deputies. In 1646 the 
elders were called in as arbitrators. One of the questions 

^ MuiBchufett*, Rttardt, I, 91 f. 

' Ibid., Lmmis md Lihtrtks, 14 f. Simikify Flpsoath, Gmral Lams, 10. 

' See s$^, p. II. * Hutchmaon, I, 44} note. 

■ MaiMdiaKtts, EasarJs.TL ti f. ; Lams aad Lihrtks, ;4. 

' Ibid., Rsiards, 1. 91 ; Asaiitants, n, 19. 

’ Winduop, I, *60 f. 
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submitted to them was whether the magisttates “ in cases 
where there is noe particular expresse laws provided, were 
to be guided by the word of God dll the geoerall courte 
give particular rules in such cases ? ’* To this the elders, 
with caution and yet decision, made answer : 

Wee do not find by the pattent thn are expressly directed 
to proceed according to the word of God, but we imderstand 
that by a law or litertie of the country they may act in cases 
wherein as yet there is no expresse law, soe tlut in such acts they 
proceed according to the word of God. ^ 

Notwi thstanding these large discretionary powers of the 
court, the punishment of the minor sex o&nces became 
mostly standardised. For a mere suspicion of incontm- 
ency, or for “ keeping company,” the suspected ofienders 
might be let off with an admonition “ to take heede ” 
or with an injunction to forgo further association.* The 
actual conviction of simple formcation usually led to 
a sentence of whipping or fine. The early cases made no 
specification as to the amount of whipping. Thus 

It is ordered, that Robt Huitt & Mary Ridge shalbe whipt 
for comitting fornicacon togeather, of w* they are convicted.* 
It was ordered, that Katherine Gray shalbe whipt for her 
filthy & vnchast behav» w® Thomas Elkyn.* 

Sometimes, however, the sentence provided for the cul- 
prit “ to bee severely whiped ” * or to have a prescribed 
amount and quality of whipping — " 20 stripes sharply 
layd on.” * The fiict that the offender was a woman did 
not mitigate the chastisement. To accompany the corporal 
punishment a bond was occasionally required that the 
culprit would be in the future of good behaviour.’ 
>G.E.^.i76f. 

■ Ms H tchn se tt i, 'Rtetris, I. <19, s)) (Warren and Brigs} ; 1 , 15} (Comuh). 

* IbkL, IBittords, 1, 102 ; Assirt^, U, 50. 

^Masswhusetts, 123; Assistants, 11,48. See simihdy R«0ruk, 

I. zm; Assistants, IL 95 meiinet). 

* M assa c h use tts, Aitords, I, Assistants, n, 79 (Bickeistafie and 
Burwoode) ; Enerds, I, 287 ; Assistants, n, 92 (Pope) ; ^Moris, 1 . 287 ; 
Aaaistants, II, 93 (Rugs). 

' Masaachnaetts, Aitords, I, 184 ; Assistants, n, 64 (RoUnsoq). 

' Assutants, n, 32 (Pemerton). 
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The fine susessed upon conviction of simple fornication 
was almost invariably 20 shillings.^ In tbe early cases 
it made no difierence in the amount of fine whether or not 
the parties had intermarried sin(% their act of incontinence ; 
most of the cases, in fact, concerned antenuptial acts of 
persons already married at the time of prosecution. In 
cases of aggravated incontinence, accompanied by fidse 
pretences in the nature of seduction or inconveniencing 
important persons, the fine might, however, be far more 
severe. 

It is ordere^ that John Lee, shalbe whipt & £Eyned XL‘ 
... for abuseing a mayde of the Counts, pretending love in 
the way of marriage, when himselfe profoses hee intended 
none ; as also for intiseing her to goe with him into the come- 
feild.ec./* 

If the fine was too heavy, the court might in part remit it* 

No punishment for fornication was authorized by any 
Massa^usetts law in the seventeenth century except fine, 
whipping, or injunction to marry. Yet with regularity 
and frequency the courts of Massachusetts Bay imposed 
another sort of p unishm ent. Expressed in diferent out- 
ward requirements, these penalties ate of a type because they 
are all characterized by public ignominy. The colonists 
could not have adopt^ such unauthorized punishments 
on the basis of Scriptural dictate. They adopted them, in 
fiw:t, from the punishments witia which they were familiar 
in England. They put into practice in New England the 
evidences of die very powers from which they had sought 
escape in leaving England. They set up in a Puritan com- 
munity the system of public penance which was an integral 
part of the procedure of Qitholic and Anglican Chiirch 
courts. 

The forms in which sex ofiEenders were condemned 
publidy to acknowledge thdr tin were various. Some- 
times the sinners were merdy edaibited in the pubUc 

E.g., AniitaatB, n, 60 (GaOey), 87 Go*!")* !}> CWUtoa). 

* MaMarhniftti, Vjcords, I, xja f. m alto Aaaittantt, n, 60 (Gylet), 

* Maitachnaetta, 'Rtcerds, I, ij). 
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market, and die populace was left to its own knowledge and 
inquiry as to what their odence had been. 

George Palmer having committed fbl^ w* Margery Rugs, 
through her allurement, because hee confessed volentadly, be 
was onely set in the stocks, & so dismissed./ ^ 

Will : James, being psented for incontinency, knowing his 
wife before marriage, was sentenced to bee set in the bilboa at 
Boston, the 5th, in theaftemoone, & in the stocks at Salem vpon 
the next Courte day. . . ./• 

This form of confinement in the stocks, it may be urged, 
was only a substitute for imprisonment. It is true that 
imprisonment was, in the early Colonies, an almost im- 
possible form of extended punishment. To maintain a 
prison adequately for habitation in a severe climate would 
have been unduly burdensome on a small community. 
Thus, though Robert Miller was accused of the capitid 
ofience of bestiality, “ y* coldnes of y* season approaching, 
itt was ordered, y‘ his oune band should be taken for his 
appearance,” • 

The idea of public exposure was, however, no invention 
of the New England Puritans, It was one of the early forms 
of punishment in England, The pillory had been used 
before the time of Edward I, and its use had been regulated 
by statute in 1267.* The history of the stocks goes back 
to the Anglo-Saxons, and their use had been spedfipd by 
statute as early as the fourteenth century.* Hundreds of 
years before the founding of Massachusetts, confinement 
in the stocks had been prescribed as a punishment for 
sexual incontinence.* 

Detention and public display was, moreover, not intended 
by the Puritans as mere bodily confinement. Seldom was 
t^ public exhibition not accompanied by marks of obvious 
ignominy. One common addition to the display was a 
rope or halter about the culprit’s neck. 

Thomas Owen, for his adulteros practises, was censured to 
bee sent to the gallos w*>‘ a roape about his neck, & to sit upon 

^ Manachuietts, Kuards, I, 287 ; Assistants, II, 9$. 

' Misiachti setts, YHtcords, 1. 19$ ; Assistants, n, 65. 

* Massadiusetts, ’Rtcoris, HI, 79. * Henty IH. 

* BHeftlopeMa Britamoea, 14th ed., ait. " Stocks.” * ^ sifn, p. isS. 
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the lather an hou^ the roapes end tbtowen over the gallos, 
80 to tetutne to pdson./ ^ 

Undifferentiated ignominy was not, however, what the 
Puritan punishments sought to effect. Open display of 
the culprit would serve of itself in a small and integrated 
community to announce the offence committed ; it would 
itself constitute a public confession. As the community 
grew, not every one would know the nature of his neigh- 
bour’s violations. To make the punishment equivalent to 
a public confession, some sort of advertisement became 
necessary. This was effected with increasing frequency 
in Massachusetts in three, main ways, by a plaque, by oral 
annoimcement, by a distinguishing mark on the dothing. 

Thomas Scot, & his wife for committing fornication before 
marriage, were enjoyned to stand an ho'e vpon the i6“* p»sent, 
in the market place, with each of them a paper with great letters, 
on their hatts.^ 

In this too the Massachusetts judges were but borrow- 
ing a familiar English practice, llie sixteenth century had 
already given evidences of such punishments being awarded 
in Engird for sins of incontinence.* In an ecdesiastical 
court in Essex in 1572 Nicholas Sutton had been ordered 
to stand in the market-place of Brentwood in a white sheet 
when the people were most there, “ with a paper uppon his 
hed & the detection written in the same.” * 

Oral annoimcement of carnal sin was rare in the earlier 
records. Henry Leake and his wife, convicted of fornica- 
tion, were sentenced to appear on riie next lecture day at 
Dorchester and after the lecture openly to acknowl^ge 
their ftiults.* It was more largdy m the early dghteenth 
century that this custom of otd public confession became 
widespread, and we shall reserve its discussion. 

The frequent and accepted mode of confessing sexual 
offences in the seventeenth century was by a distinctive 
mark on the culprit’s clothing whi^ would make clear to 

* Mattadbiuetls, Rttards, 1 , ; Assktaots, II, 108. See also Assistants, 

n. III (OctimiO. ' Assistants, II, 114. 

* See 11$^ p. lo}. * Hak, no. 464. * Assistants, II, 151. 
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any passer-by the nature of his transgression. The first 
mention of such a mark as a punishment for a sexual 
offence in Massachusetts was early in the year 1639. 

John Davies, for grosse offences in attempting lewdnes 
w** divers weomen, was censured to bee severely whqied, both 
heare & at Ipswich, & to weare the letter V ^ vpon his breast vpon 
his vppermost garment vntil the Courte do discharge him./ * 

This badge he wore for six months.* 

Which brings us to the “ Scarlet Letter.” Hawthorne 
laid the scene of his novel in Boston about 1650. At that 
time adultery appeared, as it appeared for 40-odd years 
longer, on the list of capital crimes. There was no pro- 
vision in the law of Massachusetts for the badge of sin. 
Bvidently becoming aware of this anachronism during the 
progress of his work, Hawthorne sought to correct the 
misimpression by putting these words into the mouth of a 
townsman speaking in the nurket-place about adiiltery : 
*' The penalty thereof is death. But in their great mercy 
and tenderness of heart, they have doomed Mistress 
Prynne to stand only a space of three hours on the 
platform of the pillory, and dien and thereafter, for the 
remainder of her natural life, to wear a mark of shame upon 
her bosom.” * 

Though Hawthorne had never seen, as he later averred, 
the record of any such punishment for adultery in Boston 
at so early a period, the story is yet possible. The law 
of Massachusetts concerning adultery was unduly stem 
in comparison with that of neighbouring colonies. In 
Plymouth, for instance, adultery was never punishable by 
death. Upon the list of capitsd offences in the Plymouth 
Qilony R^rds the word “ Adultery ” was written and then 
crossed out. By a statute of 1658 the punishment for 
adultery was to be a severe whipping on two several occasions 
and the wearing of two capital letters,” AD,” sewed con- 
spicuously on ^e outer garments.* Preceding this formal 

^ Uudesmieatt 

■ Mtnacbnaettt, Ettmit, 1, 148 ; Aniatiots, n, 81. 

■ Mmadnuetu, SMonb, 1 , ; Aiditantt, n, Bt. 
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enactment by almost 20 years there were in Plymouth, 
however, two cases wherein persons convicted of adultery 
had been condemned to be whipped and to wear on their 
garments a badge of their critne.^ The custom in Plymouth, 
therefore, long preceded the statute. This law of Ply- 
mouth was copied in New Hampshire in 1679-80.* 

Rhode Island was more humane, prescribing neither 
death nor the scarlet letter. The punishment was, neverthe- 
less, Ignominious : besides a severe public whipping, the 
adulterer was to be “ publickly set on the Gallows m the 
Day Time, with a Rope about his or her Neck, for the Space 
of One Hour.” * The laws of Pennsylvania, Delaware, and 
Virginia were still more lenient.* 

The comparative clemency of the laws of other Amer- 
ican colomes shows that the Puritan attitude did not 
wholly support the rigour of the Scriptural punishment 
for adultery. Massachusetts found early a considerable 
difficulty in enforcing the death penalty.* In 1637 John 
Hathaway and Robert Allen were indicted for adultery 
with Margaret Seale. Hathaway was convicted; Allen 
and the woman confessed.® Though the law concerning 
adultery had actually been enacted seven years before, a 
discussion arose as to whether the law was m force. After 
long delay the elders were appealed to as to what was the 
law concerning adultery. They answered Delphidy that, 
if the law had been suffiaently pubhshed, the penalty was 
death. Because of the question, the court thought it safest 
not to inflict the capital penalty. Instead, the three adul- 
terers were ordered to be severely whipped and to be 
banished, never to return on pain of death.’ The law of 
1631 was thereupon confirmed and published.® 

Having thus confirmed and publicly promulgated the 
death pe^ty for adultery, the court could not but enforce 
it. Three persons in Massachusetts Bay were sentenced 

^ Plymouth, Retards, I, i}2 , n, x8. ' Howatd, II, lyx. 

* Acts of RlKxle Inland : Howud, II, 173. 

* Howaid, II, 385 f. f 320, note 6 ; »6. * Winthtop, I, 73, note. 

* Maasaclnuetta, Kuords, 1 , 198, xox fT ; Aasistanta, II, 66, 70. 

’ Wmthiop, I, *X57 ; Maiaachuietts, Ranndr, 1 , 1x5. 

' Masaachusetts, R^ds, I, 9a, 123, 301. 
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under the law and paid its penalty. The story of the 
first is told by Cotton Mather. 

There was a miserable man at Weymouth, who fell into 
very ungodly practice. . . . This man lived in abominable 
adulteries ; but God at length smote him with a palsie. 
dead palsie was accompanira with a quick conscience which 
comp^ed him to confess bis crimes. . . . 

By the law of this countrey, adultery was then a capital 
transgression, as it has been in many other countries : and this 
poor adulterer could not escape the punishment which the law 
provided.! 

The other case is of greater importance. It paints a 
strangely colourful picture on the drab Puritan back- 
ground. Psychologically interesting, it would seem from 
the long narration given it by Governor Winthrop in his 
diary that the case was also of considerable social and legal 
importance. The official record tells nothing but the bare 
statement of conviction and sentence.* Winthrop relates : 

*' Britton had been a professor in England but coming hither 
he opposed our church government, etc., and grew dissolute, 
losing both power and profession of godliness.” Mary Latham, 
a girl of eighteen and well brought up, having been rejected by 
a young man whom she loved, vowed to marry the next man 
who came to her. Against her friends’ advice, she therefore 
married “ an andent man who had ndther honesty nor ability, 
and one whom she had no affection unto.” They did not get 
on together. Divers young men solidted her chastity and drew 
her into bad company. At a party at Britton’s house there 
was much drinkin g, and late at mgnt Britton and the woman 
were seen on the ground together. Upon examinauon she 
confessed to an attempt but not to the commission of the act 
of adultery. Some of the magistrates thought the evidence 
not sufficient, because there were not two direct witnesses. 

But the jury cast her and then she confessed the fact.” She 
“proved very penitent, and had deep apprehension of the 
foulness of her sm, and at length attainra to hope of pardon by 
the blood of Chnst.” Britton was not so much cast down. He 
petitioned the General Court for his li^ and though some of 
the magistrates questioned the death pe^ty for affiiltery, the 
petition was denied. They were both executed, the woman at 
her end exhorting all young maids to be ob^ent to their 
parents.* 

^ Mather, Bk. VI, c. V, app. (voL II, 40}). 

■ A aaiita nt i , n, 139. * Wimhtop, n, *138 f. 
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The severity of the Puritan law of adultety in Massa- 
chusetts did not have to stand the test that the Puritan law 
had to stand in England. In England by no means all 
the people had Dissenters’ consciences. Juries were not 
made up of persons of stem moral belief. To the extent 
that the laws of sexual morahty enacted by a Roundhead 
Parliament did not harmonize with popular conceptions, 
juries could make the laws inoperative. In New England 
in this early period the temper of the juror was the temper 
of the legislator. Neverthdess, the law prescribing death 
for adultery was not easy of enforcement. As the magis- 
trates questioned the law in Bntton’s case, so they con- 
tinued more and more to question it. In two ways the 
courts evaded the severity of the law. They would find 
an insufficiency of evidence to convict.^ Or, while they 
acquitted the accused of the capital charge, they would 
yet inflict punishment for immord conduct. 

The Oyte acquit Elisa: Pinnion of the capitall offence 
charged upon her by 2 sewall inditments for adulteir, but 
agree that shee be severely whiped for her evill & adulterous 
behavior & swearing, app^ring by so many testimonies, first 
to be whiped at Boston, & again at Linn. . . 

This difficulty of the over-severe penalty for adultery in 
Massachusetts was remedied after the fiill of the Colonial 
Charter. In 1694 a statute enacted provisions similar to 
those in force in Plymouth. Adultery was henceforth to 
be punished by public display — sitting upon the gallows 
with a rope round the neck, the end of which is thrown 
over the gallows — ^by a severe whipping up to 40 stripes, 
and by perpetually wearing in open view thereafter a 
two-inch capital A of conspicuous colour. To be found 
without the letter at any time subjected the offender to 
further whipping.® 

Even a sentence to lifelong ignominy was a stem 
penalty. There ate at least five cases on record during 

^ Mauachuaetts, R«Dr4r, IV, pt. i, zia f. 

* IM., n, 24} : ni, 127. Simllaily Atamtanta, I, 252. 

* Maaaacbusetta, AeU & Rtsohns, 1694-95, c. 5, a. 2. 
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die eighteenth century wherein the sentence to wear the 
capital A was carried out' More often, however, juries 
were reluctant to give a verdict for the extreme offimce. 
In such cases, regardless of the strength and clearness of the 
evidence, conviction was had only under a less biudcnsome 
clause of the same adultery law of 1694. Thereunder a 
man and a woman who was married to another man, found 
in bed together, were each subject to a severe whipping of 
30 stripes, but to no other or continuing punishment. 

In actions for minor incontinence, unlike adultery, there 
was no difficulty as to convictions. The laws as to forni- 
cation and lewdness were actively enforced throughout 
the whole colonial and provincial period. During the 
first 17 years of the colony of Massachusetts, 26 persons 
were tried for fornication, and 26 were convicted, sen- 
tenced. Twelve others were convicted of various forms 
of lewdness, seduction, and bestiality.* Ginvictions in- 
creased in regular ratio to the increase in the colony’s 
population. The same was true of Plymouth. Whereas, 
by Professor Howard’s count, there were 24 sentences for 
antenuptial incontinence during the 28 years from 1633 to 
i66i, for the 17 years following 1661 there were no 
less than 41 such judgments.’ The manuscript records 
of Suffolk County, Massachusetts, from 1671 to 1680, 
show the trial of 63 persons for premarital intercourse. 
From 1702 to 1723 there were in the same county 196 
such convictions.* Even more striking are the figures 
from the adjoining County of Middlesex. From 1692 to 
1725 there were 290 cases of antenuptial incontinence ; 
from 1726 to 1780 there were 714 cases.’ 


A Luge number of trials and convictions of moral 
breaches is evidence of efiective legal machinery. It is 


* Howud, n, 175 f. ' By the •uthot’i count fimn t>tiated tecoidt. 

* Howatd, n, iK. The eetty tecotds of ptoiecntions in lex oflimmi in 
Plyiiioath Colony ue too timilat to dte at length. See, for instance, Ply- 
mooth, Kacardlr, I, 12, 64, 65, 95, 127, ij2, 162, 164 , II, 28, 55, j6, 57, J4, 
8j, 96, 109, 112, ijj, IJ7. ij8, 165, i6j, 170, 172, 174 : m, 5, 6. It. 36, 4*. 
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even more clearly evidence of divergent social practice. 
Without violations of the legal code there can be no pro- 
secutions. In colonial New England the violations were 
numerous. Notwithstanding the efficiency of law-en- 
forcement, notwithstanding the colonists* umty of professed 
Puritanism, the standards of sexual morality were not 
high.i Lord Dartmouth, for instance, when Secretary for 
the G>lonies in charge of American a&irs, in one of his 
conversations with Governor Hutchinson referred to the 
commonness of illegitimate ofispring among the young 
people of New England as a fiwt of accepted notoriety. 
Hutchinson, than whom none was better informed as to 
matters relating to New England, did not controvert the 
proposition.^ 

In an objective study of sex practices of another period 
it is difficult to judge of the actual moral tone on the basis 
of contemporary criticisms. The criticisms are of value 
only in relation to the standards of the critics. The New 
England critics who expressed themselves in writings that 
ate still preserved were Puritans with Puritan standards. 
It is interesting to note that a law of Plymouth speaks of 
fornication as “ the preyailmg EviL** * It is interesting 
to know that the minis ters of the gospel meeting in Boston 
in 1694 and 1696 thought sexual conditions so bad that 
they presented petitions to the Governor and General 
Q>urt for action against immorality. It is interesting that 
the General Oaurt considered the ministers’ memorials 
sufficiently accurate to warrant the appointment of a com- 
mittee to prepare biUs against immorality.* But such 
evidence is of less value than the information which comes 
not from criticism but from action. 

From even a casual survey of prosecutions it is obvious 
in early Massachusetts that sexual egression was not being 
cficctively suppressed. Mote effectively to attain this 
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suppiession, the legislature would e^>etiffleat with new 
laws, new punishments. The Massachusetts General 
G)urt, recognizing that fornication is “a shameful Sin, 
much increasing amongst us,” tried the severe oqpedient 
of adding to other punishment of 

a freeman convicted of the oiSmce.^ For sex oSences free 
citizens were actually committed into slavery.* 

The increase of sexual immorality thus recognized may 
be attributed to three causes which, though having counter- 
parts in other societies, developed out of the peculiar 
geographical and moral conditions of the American Gslonies. 
New settlements in places difficult of accessibility and of 
living conditions are generally sought by the more hardy 
and adventurous in an attempt to better their condition. 
They do not immediately bring with them the dependent 
metnbers of their families. These they may intend to 
return to or, later, to bring over to the new home when 
they are success^y established. That this was the 
situation in Massachusetts, and that this situation created 
difficulties in the maintenance of standards of sexual 
morality, is apparent from the statute which it was found 
necessary early to enact. 

Whereas div»s married psons, both men & weomen, living 
w^^in y* iurisdiction, whose wifcs & husbands are in ^gland 
or cisw*, by means w'of they hve imd> great temptations, & 
some of y> comit leudnes & tilthines here amongst us, & oth'* 
make love to weomen . . . some of y“ hve imd» suspiUon of 
uncleannes, & all of y” great dishonor to God, reproach to 
religion, comon wealth, & churches, it is y^fore ord'ed . . . y* 
all such married psons as aforesaid shall rquir to then relations, 
by y« first oportunity of shiping, upon y» paine or poenalty of 
2o‘, except they can shew lust cause to y« contrary. . . .* 

The strict precautions taken by the Puritans against 
social intercourse between the unattached of the opposite 
sexes led to two foreseeable consequences. The one was 
an exaggerated amount of homosexual expression. Though 
historians do not comment upon the hurt, the early records 

^ Massachusetts, Lams md Ubtrttu^^ f. 

* Ibid., RmtsEt, 1, 269 : Assistants, U, 86 (Kempe). 

■ Mas«Khnsetts , ^Mtrds, n, an f. 
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of Plymouth Colony show that of the prosecutions 'for 
all ses ofiences, between one-fifth and one-fourth were 
for various homosexual practices. When one considers 
the comparadve difficulty of discovering sexual intimacy 
between members of tibe same sex, this proportion of court 
actions is a large one. In Massachusetts Bay, except for 
the few cases of actual sodomy, the records are not so 
revealing. But numerous are the records of “ d efiling ,” 
of “ uncleanness,” of “unclean practices,” and the like, 
which may well have been a euphemistic expression of 
varieties of homosexuahty. 

The other and more widely recognixed result of the 
Puritan attitude toward sexual egression was bundling. 
Bundling consisted in two persons of opposite sex, generally 
completely dressed, occupying the same bcd.^ It was of 
two sorts : between strangers and between lovers. The 
first sort was a simple domestic makeshift arismg from 
the necessities of a new country. Where a married couple 
boasted but one bed, it was a mark of hospitahty for the 
host to allow the visitor, male or female, to use his half of 
the bed while the host himself slept on the floor. This 
form of bundling was by no means peculiar to America. 

The other expression of bundhng, between lovers, was 
engaged in upon the mutual understanding that innocent 
endearments should not be exceeded, lliis form, too, 
developed originally from limitations of wealth and con- 
venience. To utilize the bed-covering was to save firewood 
and candle-light. 

Bundling was dangerous not to the extent to which it 
was practised but to the extent to which it was exceeded. 
It was recognized as an encouragement to further expres- 
sions of sex. Even in the earliest colonial records there 
appear attempts to stamp out the custom. Long before 
t^ statute of 16 ^ 4 , which provided punishment for a man 
being found in with another man’s wife, there had 
been prosecutions for such undue intimacy. Governor 
Winthrop narrates at length one such case of adulterous 

1 For di^Mions of bundling see Stiles ; Adams, 50)-jio ; Calhonn, I, 
1x9-131. 



Z96 SOCIAL CONTROL OF SEX EXPRESSION 
conduct.^ As between unmanded persons the records con- 
tain numerous entries of various forms of lewdness short of 
actual incontinence. The practice continued nevertheless to 
develc^. It was not limited to those who must needs have 
exercised economy ; it became a recognized concomitant 
of courtship. In becoming so recogni^ its bounds were 
more often transgressed.* 

Unconsciously the immorality resulting from bundling 
was fostered by the Puritan laws of marriage. “ Steeped 
to the core in Hebraism,” the Puritans had adopted 
throughout New England the custom of pre-contract, of 
formal betrothal The consequences of this contract con- 
cern us rather than its formahties. Under the system of 
pre-contract the betrothed woman was put, by law and 
by soda! custom, in a position midway between that of a 
single womsm and a married woman. In three of the New 
England Colonies sexual intercourse of an espoused woman 
with another man was punishable not as fomicadon but 
as adultery. The betrothed couple, like the married 
couple, was recognized as a unit apart, not to be violated 
by outsiders without serious consequences. But within the 
unit, as within the family, greater intimacy was allowed. 
A couple guilty of incontinence with each other after 
betrothid was punished generally only half as severely as 
an unconttacted couple for the same offence. Such was 
the law in Plymouth, such the practice in Massachusetts 
Bay.* Professor Howard has adduced adequate figures to 
show that the milder punishment of incontinence among 
betrothed couples was, in effixt, a premium upon wrong- 
doing committed between espousals and nuptials. The 
immorality of such o^ces seemed lessened ; the exceed- 
irg of the limits of bundling was more frequent ; the 
control of sex expression presented an ever-increasing 
problem for law and administration. 

New England Puritanism was not dependent on the law 
alone, however, for the enforcement of its tenets of sexual 

*■ Wifltlixop, n, *X49 f. * StUet, 76 ff. * Howud, n, 180 £., iSj B, 
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motality. It had a weapon sttonget in some ways than 
the law : that was the Church. In the provincial period 
“ the whole social and intellectual as well as die religious 
life of the Massachusetts towns not only centred about 
the church, but was concentrated in it. The church was 
practically a club as well as a religious organization. An 
inhabitant of the town excluded from it or under its ban 
became an outcast and a pariah.”^ Even the franchise 
depended upon church membership.* 

Because any share in the life of the community was 
dependent upon the acceptance of the church, because a 
change of community was attended with great physical 
difficulties in a sparsely settled and sparsely built country, 
the church had a profound hold upon the members of 
the community and a profound influence over their acts. 
Exclusion from the church in provincial New England was 
almost as serious in social consequences as was excom- 
munication among the early Christians or as outlawry 
among the early English.® Without the authority of law, 
then, the dictates of the church were almost as binding as 
the dictates of the government. 

Even recognizing this social hold of the church, it is 
difficult to understand the following note in the diary of 
Chief Justice Sewall : 

1716. “Sept*, 9. Lord’s Day, Mr. Greenwood preached 
vei^ well, ^emoon call’d William Brown and Elizabeth his 
wife to present themselves. They stood in the Fore-Ally and 
were admitted. Confessing their Sin of Fomicauon. Samuel 
Peck baptized.” * 

It is obvious that these proceedings took place in church 
on Sunday. The situation is made more dear by the 
Records of the First Church of Quincy (then the Braintree 
North Prednet Church), which contain the following notes 
among numerous others of a similar character. 

1 Adams, 480 f. Pot the £tcts in the following poge^ for which there is 
no otiher citation, I am endebted to thu Mt>er. ^ G. R EUia, c. 6. 

■ A law m fons for a short time in Maasachuaetts provided civil punish- 
meat for ft petfton iir>rif><‘ condnued of the church G. E* BllUp sio. 

* Sewall, m, 101. 
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August 6, 17J*. Ebenetet H and wife made their con- 

fession of t^ sm of fornication. 

July 2, 1732. Abigail, wife of Jo^h C , made a con- 

fession the sin of fornication, whi(m was w^ accepted by 
the Church. . . . 

Janu^ 21, 1728. Joseph P — ^ and Lydia his wife made a 
confession before the Church which was well accepted for the 
sin of Fornication committed with each other before marriage. 

March 10, 1722/3. Joseph, a negro man, and Tabitha his 
wife made public confession of the sm of fornication, committed 
each with the other before marriage, and desired to have the 
ordinance of Baptism administered to them. 

The procedure of such confession was not as simple as 
it appears from such notes. Nor was the punishment as 
light. The confession was as elaborate as public con- 
fession under the English ecclesiastical law ; the penance 
prescribed was even more arduous. In the records of the 
same church in 1683 is found a more full account. 

Temperance, the daughter of Brother F , now the wife 

of John B— , having 0^ guilty of the sin of Fornication with 
him that is now her husband, was called forth in the open Con- 
gregation and presented a paper containing a full acknowledg- 
ment of her great sin and wiclkcdncss, — publickly bewayled her 
disobedience to her parents, pnde, unprofitableness under the 
means of grace, as the cause that might provoke God to punish 
her with sm, and warning all to take hera of such sins, begging 
the Church’s prayers, that God would humble her, and give her 
a sound repentance, &c. Which confession being read, after 
some debate, the br^era did generally if not unanimously judge 
that she ought to be admonished ; and accordingly she was 
solemnly admonished of her great sin, which was spread before 
her in divers particulars, and charged to search her own heart 
waves and to make thorough work of her Repentance, &c. from 
which she was released by the church vote unanimously on 
April iith 1698. 

Hcte was a formal trial of a woman who had confessed 
to a sin of sex, a trial not carried on by special and detached 
judges in a private court-room but in open congregation 
by the neighbours and acquaintances. Sentence was 
passed and punishment exacted over a period of 15 years. 
The penance thus assessed for simple fornication was 
longer than any under the canon law, and that although 
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the wotoan had matticd her fellow-sinner and so satisfied 
the dictates of Scriptural law. 

Considering the severity of the punishment and the 
informality of the proceeding, it becomes pertinent to 
mquire how the church could come into possession of the 
fiicts leading to such trial. In some cases the proof on 
which conviction was had was obtained solely by the 
spying of neighbours. With no provocation other than 
curiosity, animosity, or the dictates of conscience, an entire 
stranger to the situation could make an accusation. 

S^tember 8, 1735. Before the meeting was adjourned 
Benjamin Web acquainted the brethem with some scandalous 
r^rts he had heard of Eliaabeth Morse, a member of this 
Church, when it was unanimously voted to be the duty of this 
Church to choose a Committee to examine into the truth of 
them and make a report to the Churdi. . . . 

Memorandum. At the adjournment of the Church meeting 
September the 29th 173;, Mn Moses Belcher and Mr. Joseph 
Neal, two of the committee chosen Sept, the 8th, made report 
to the brethem, that they had been with Eliza beth Morse, and 
that she had owned to them she had been delivered of two 
bastard children . . . and she promised to them to come and 
make the Church sadsfiiction for her great ofience the latter 
end of October. 

At a church meeting, November loth 1735, the case of 
Elixabeth Morse came under consideration. And she having 
neglected to come and make sadsfiiction for her ofience according 
to her promise, though she was m Town at that time, the 
brethem preceded and unanimously voted her suspension 
from the communion of this church. And it was likewise 
unanimously voted that the Pastor should admonish her in the 
name of the Church m a letter for her great ofiimee. 

By no means a large proportion of the confessions and 
penances in New England churches developed, however, 
£com neighbourly spying. In a case of bastardy like that 
of Elizabedi Morse fibe community would be aware of the 
offmee in a way that it could not be aware of simple in- 
continence. The confessions, instead, were largely volun- 
tary. The reason for voluntary confession is shown by a 
record from the Qburch of Groton (Massachusetts). 
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June I, 176;. The church then voted with regard to 
Baptizing child^ of persons newly married. That those 
parents that have not a child till seven ;|^eatly months after 
MartUTC are subjects of our Christian Charity, and . . . shall 
have the privile^ of Baptism for their In&nts without being 
questioned as to their Honesty. 

Baptism was, of course, considered essential to salvation. 
Quite as the medieval Christians feared the lack of baptism 
to mean consignment to a Dantesque hell, so did the New 
England Puritans fear it as a passport to a Calvinistic 
helL 

In&nt damnation was a prospect constantly held up 
before the sexual transgressor. Taking advantage of this 
fear, certain ministers would carry the refusal to baptize to 
a ludicrous extent. It was an old superstition that children 
bom on the Sabbath had been conceived on the Sabbath. 
Because sexual indulgence on the seventh day was forbidden 
by Christian law,^ a birth on Sunday was an omen of sm, 
a ground to refuse to baptize the child. 

In the present state of biological knowledge it is difficult 
to realize how many were the children conceived in the 
eighteenth century from premarital intercourse and, con- 
sequently, how many were the confessions of sin resulting 
from fear of non-twptism. Of the zoo persons owning 
the baptismal covenant in the Groton Church during the 
14 years from 1761-1775, no less than 66 confess^ to 
fornication before marriage. One-third of the baptisms 
were preceded by confessions to sexual incontinence 1 

Where no conception resulted from ilhdt intercourse, 
there were also some confessions. As to those it is 
necessary to understand the strange moral and physical 
phenomena that the mid-eighteenth century witness^ in 
Massachusetts. In 1755 Jonathan Edwa^ engineered 
the fiunous Northampton revivaL In 1740 the “Great 
Awakening,” so-called, occurred in Boston when White- 
field preadbed on the Common to an audience equalling 
three-fourths of the entire population of the town. “ The 
fervor of excitement showed itself in strong men, as well 
* See xispfw, p. 64. 
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as in women, by floods of teats, by outcdes, by bodily 
paroxysms, jumping, fldling down and rolling on the 
groimd, regardless of spectators or their clothes.”' Persons 
in such mental and physical excitement could not but 
carry into their other rations of life some morbid reaction. 

As in Braintree and Groton, so in other parishes through- 
out New England, the whole community was in a sensitive 
condition morally and spiritually. The contagion extended 
to all classes. Members of the oldest families, alongside 
Negroes and servants, would get up grotesquely b^ore 
the congregation to make confession of moral lapses. It 
need not be said that a state of such unwholesome spiritual 
excitement would be an inducement to public confessions 
of an unusual character. Women, young women in par- 
ticular, would be inclined to brood over things unknown 
save to them and their partner participant, and would 
think to And in confession a means to escape from that 
torment in the hereafter, concerning which they entertained 
no doubts. 

The situation reminds one of the early Christians who, 
in a similar atmosphere of rigid asceticism 15 centuries 
earlier, had sought release from the infirmities of the flesh 
in other forms of self-immolation. 

> Elliott, Nm Ei^limd Histmy : Adanu, 502 . 



CHAPTER Xm 
IN AMERICA TO-DAY 

The laws of the colonial Puntans as to sex expression are, 
according to the statute books, the law of America to-day. 
Alteration in form of punishment is practically the only 
change from the earliest laws to the existing law. Diversity 
exists between the States because diversity existed between 
the Colonies: the newer States copied and adopted the 
legislation of their older neighbours by whose peoples 
they were in large part settled. 

b Massachusetts, for instance, the law of adultery, 
enacted by the province in 1694, was substantially re-enact^ 
by the Commonwealth in 1784.' The adulterer was to sit 
upon the gallows with a rope about his neck, was to be 
publicly whipped, and might besides be fined or im- 
prison^.* The punishment was again changed in 1835 to 
three years in prison, two in gaol, or fine not exceeding 
Ijoo.* So the law stands to-day.* The scarlet letter has 
disappeared, the gallows and wWpping-post have become 
antiquated ; but the old social attitude remains crystallized 
in law, and any inftingement upon it is punishable with 
corresponding vigour. 

The history of the Massachusetts law of fornication is 
similar. Punishment of whipping has been changed to 
punishment by imprisonment. Punishment by fine re- 
mains, with the amount of fine unaltered, as it was enacted 
in 1692-93.* But in two ways the law as to fornication has 
been m^e even more stem. The punishment for simple 
fornication was thought mild for aggravated or long-con- 
tinued offences. When one considers the decrease in 
purchasing power of money, the penalty by fine did become 
lighter. To remedy this lenience, serious breaches of 
continence, though not amounting to adultery, were made 

* The kw w»» wneixted in 1761-63. 

* Mundniiettf, Lmi ^ RjsoJm, 1784, c. 40. 

* Ibid., 1835 , c. 130,1. 1. 

* Ibid., Gtmrtl Lams, 1921, c. 271, e. 14. 

■lUd., La*/, ite2-^3, p. 18; Ats, 1786, c. 17, or Lams c^* 

1785, c. 66, 1. 1 ; Gmm Ijams, 1911, c. 271, 1. 18. 
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punishable in 1785 with almost the same penalties as 
adultety.^ G)ntinuing so to-day, the law punishes with 
the severity of adultery any “ open and gross lewdness and 
lascivious behavior ” and any lewd and lascivious cohabi- 
tation of a man and woman not married to eadi other.* 

The other and recent alteration in the Massachusetts 
law of fornication is, in theory, an expression of the new 
reformative spirit of punishment. To the offender her- 
self, however, it must seem like a mere eight-fold extension 
of the period of imprisonment. Though imprisonment 
for fornication may be only three months, if the court 
sentences such an offending woman to the Reformatory 
for Women, the sentence may be for an indeterminate 
period up to two years. “It is left to the court to 
determine on the evidence in each case whether the purely 
punitive sentence for a specified period, or the indefinite 
sentence with a reformative purpose, even though invoking 
longer restraint, is better for the common welfiure.” * 

In some States the rigid Puritan laws of sex still persist 
as they persist in Massachusetts. In California, Con- 
necticut, and Maine, for instance, the ptinishment for 
adultery may be as much as five years’ in^risonment. In 
Maryland, on the other hand, the maximum possible 
punishment for the same offsnee is a fine of $10. In two 
States, Louisiana and Tennessee, there is no provision 
whatsoever for the punishment of adultery ; in 18 other 
States a single act of adultery is not itself a criminal offence, 
but only habitual incontinent expression.* 

This lack of uniformity in State laws regulating adultery 
may, of course, lead to absurd results. Many cities lie 
across the boundaries of two States where the laws may be 
widely at variance. In riie town of Cardiff, whidi lies 
partly in Maryland and partly in Pennsylvania, if a person 
commits adultery on one side of the street he may be 


* Masaadniaetta, Arts, 178}, c. 8, or Lasv cV Rssolsu, 1784-85, c. 40. 

* Ibid., GmmJ Lams, 19x1, c. xtx, s. 16. 

■ Phtt r. Commonwealth, 156 Ma^ 559 (1916). 

* American Social Hygi^ Aasodation, Latulaiiom MaasaU, diatta, pp. 
40 ff. ; Hooker ; WortUngton, Soeia! Hygftm, VI, 565. 



204 SOCIAL CONTROL OP SEX EXPRESSION 
punished by no moie than a fine of |io, whereas if he com- 
mits the same act under the same circumstances on the other 
side of the street he may be fined $)oo or be incarcerated in 
gaol for a year.^ In wliich case the side of the street may 
become of greater importance than the quality of the act. 

The laws relating to fornication, moreover, where 
the direct interest ^ no third person is at stake, show 
an even greater heterogeneity. In 20 States Imbitual 
fornication is a crime in the nature of the Massachusetts 
offimce of “lewd and lascivious cohabitation.” In 16 
other States, the District of Columbia, and Hawaii, a single 
private act of voluntary sexual commerce between unmarried 
persons is a criminal oflence. The penalties vary widely, 
from a triflin g fine of $10 in some States to a fine of I500 
and a year’s imprisonment in others. This accounts for 
36 States. In the remaining 12 States iinmarried persons 
may engage in any normal act of sexual intimacy, occasion- 
ally or habitually, without regard to the c riminal law.* 

The Puritan tradition, as it expresses itself in the laws 
conocming voluntary sexual conduct, persists in about 
three-four^ of the American States. That such tradition 
has not permeated further, that the statutes express no 
firm consensus of opinion as regards a standardization of 
sexual conduct, is the plaint of many an American reformer.* 
In an integrated Puritan community the legal control of sex 
expression was merely an evidence of the social control The 
laws e^ressed a socid conviction. But the American com- 
munities to-day ate neither Puritan nor integrated. The 
influx of a vast and racially confused population has brought 
a diversity in social background and in sexual practices. 
The riqud development of urbanization which followed in 
consequence of the immigration has increased die confusion. 

Although the laws of the twentieth century remain the 
laws of the seventeenth in expression, there is a vast difler- 

^ Hooker, 116. 

* Amcrioui Social HygiBtie Aaaodatioa, LiAitOiem AtmmJ, chaita, 
pp. 40 ff. ; Hooker, 117 ; Worthington, Hjmm, VL j6j ; Wooittoa, 
119. ‘B-S; Hooka-, 116 f. 
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ence in administration. Fornication, for inntanrff, has been 
a punishable ofience since the early years of colonization ; 
it is in some form a crime on the statute books of three- 
fourths of the American States. Nevertheless it is 
“ practically impossible in most jurisdictions to secure the 
arrest, mudi less the conviction of persons of mature age 
guilty of fornication,” unless the offimce is accompanied 
by such repetition or openness as to make it notorious.^ 

Failure of enforcement of a social tradition is not to 
be remedied by the further enactment of positive law. 
That has been tried. In 1907 New York was one of the four 
States of the Union whic^ had no statutory provision for 
the punishment of adultery. Adultery was only a ground 
for divorce. The National Christian League for tiie Pro- 
motion of Purity urged that divorce was not a deterrent to 
an ofiending spouse, that many wives would not bring 
action because of the disgrace involved. The League 
succeeded m having enacted a law which it had friuned, 
making adultery punishable by imprisonment not exceed- 
ing SIX months, by fine of not mote than I250, or by 
both. 

The result of this new statutory reform of sex control 
is expressive. During the z8 months after the law 
became eflective, only 48 cases were tried throughout 
the State. In these, ii persons were convicted, represent- 
ing in hurt only eight cases, because in four cases there were 
two defendants. Of the iz convicted, four were fined 
from |z5 to $zjo; two were sentenced to 10 days’ 
imprisonment and one to 50 days’. In the remaining 
cases, or 41.5 per cent., the sentences were suspended. 
It had been the ardent behef of the law’s proponents that 
many convictions might be obtained upon evidence sub- 
mitted in divorce trials, for in New York the sole ground 
for divorce is adultery. The belief was unwarrant^ As 
in England more than a century earlier, the numerous dvil 
actions for divorce led to no prosecutions for adultery. 
After the new law had been in force less than three months. 


Woolftoo, 119. 
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it was tecognized as a dead letter. “Not an efifecttve 
weapon against ixnmorality/’ ^ the adultery law leads but 
rarely to convictions, still more rarely to prison penalties.* 
In tl^ city of New York in 1916 the total number of 
prosecutions for adultery was lo.* In the dty during the 
same year 1J03 divorces were granted.* 

New York, therefore, with a theoretically good adultery 
law on the statute book, is practically without a law in 
administration. In New York, one may say, this is some- 
what to be expected. The larger the community the less 
is the social control exerted by neighbours. The more 
diverse the population racially and ethically, the mote 
difficult becomes the problem of enforcement. In the 
small, homogeneous towns of Nortii Carolina prosecutions 
for sex otiences are more numerous. In relatively small 
cities, such as Camden, New Jersey, even with its mixed 
population, there are as many prosecutions as in the whole 
of New York Qty. In Portland, Maine, there are three 
times as many.* 

Size and compactness caimot, however, be the measure 
of eficctive legal control of sex expression. In cities 
relatively comparable in population and background, the 
figures as to prosecutions vary widely. Communities 
which show a similarity in enforcement of some sex offences 
show a wide dissimilatity in others. In the Qeveland 
Municipal Court from January to June 1924, there were 
76 arraignments for adultery, iii for fornication.* In 
Washington and Cincinnati some years earlier there had 
been 13 1 cases of adultery and over 1000 for fornication. 
But at the same time in Atlanta and Savannah, though there 
were arrests in 70 cases for adultery, there was not a single 
attest for fornication.* Georgia, like the District of 
Columbia, has a statute coveting fornication, an even mote 
inclusive statute than Ohio. Judging by the arrests for 


, • Sp ingam, 8. 

* Woolston, 119 f. 

* 1 of Cointnerce, 44. (Tbetc ate five countiet within the 


*DqMttment of C 
dty cf^ York.) 

* Jdmtoae it J. 
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adultety, the police in the Geotgia cities wete as active as the 
police in Ohio. 

The e]q>lanation of these divergences in administration 
is to be found superficially in the habits of die police and 
the magistracy. Those habits depend upon the larger 
outlines of criminal law and a practical a^ptation of all 
those laws to the local problems. But they depend even 
more largely upon the attitude of the community. In 
England we have seen a change in the social spirit toward 
laws controlling volimtary sex expression. There the 
change led to a complete abandonment of enforcement. 
In America, too, there has been a change in spirit which 
has left voluntary sex expression almost as completely free 
from legal control as in England. Whereas ibe English law 
itself became obsolete witb the obsolescence of ecclesi- 
astical courts, the American laws persist. But their purpose 
is no longer to regulate strictly private sexual relationships 
of a non-commerdal character. It is to prosecute cases of 
conunetdalized vice. 

A necessary element in the crime of prostitution is hire, 
the payment for the sexual act. The prosecution must 
prove the actual giving and receiving of money. Often 
this is difficult. A woman known to the pohee to be a 
prostitute may be considered a menace to the community 
morally or physically. If she could be sent to a reforma- 
tory, she could be made a less danger at least to the extent 
of a course of treatment for venereal disease. To effect 
this end, where the evidence does not show die actual 
passage of money, the prosecutor may bring a charge of 
fornication, or, if either party be married, of adultery. As 
marked an advantage, from an administrative point of 
view, to prosecution for adultery or fornication where the 
offence is actually prostitution, is that the man, who may 
be the teal cause of the offence, can be punished as well 
as the woman. 

Prosecution for adultery or fornication may in some 
States be an unnecessary subterfuge to attain these social 
ends. In eight States, for instance, the law is so inclusive 
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as to make it a criminal o£fence to give or teoeive the 
body for prostitution regardless of the element of hire. 
In some States the law as to solicitation is considered an 
adequate social safeguard. In still others it is the practice 
to amvict those guilty of commercialized sexual immor- 
ality under the Vagrancy Law as “idle and disorderly 
persons.” The laws vary widely.^ The practices vary 
widely. 


Regardless of this perversion of the purpose of the laws 
relating to adultery and fornication as they are administered, 
their administration is nevertheless cf importance. It 
shows to what degree it is possible, under existing social 
conditions, to prohibit by law the private expression of 
non-conflicting interests. The efiectiveness of administra- 
tion is difficult to gauge. The efficiency of the police, the 
ratio of offenders arrested to of^ces committed is, of 
course, impossible of accurate measure. We must confine 
ourselves to the effectiveness of the courts. Their 
efficiency is not, as one might suppose, a ratio between 
convictions and arraignments. When one discovers that 
in the three largest dties in Connecticut during the first 
half of 1924 there were, out of 39 arraignments for forni- 
cation, a total of 58 confessions and convictions, one is 
tempted to consider the administration efficient. The 
exact opposite may be the truth. It is necessary to inquire 
not only the number of convictions but the cause of 
convictions. The less severe the sentence to be imposed, 
the more likely are confessions and convictions. Of the 
38 persons who confessed or were convicted of guilt in 
Connecticut, about one-fourth were sentenced to confine- 
ment Sixteen were fined less than $10, eight more than 
fio; others were placed on probation.* Inasmuch as 
(he number of convictions, then, in relation to the number 
of arraignments, cannot ]x a criterion of administrative 

Atncfictn Sodal Hygiene Aamdation, Mamial, diaits, 

johftttone «/ Hie nme was true in New Henyhire. 
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efifectiTcaess, the basis of judgmeat must be the ratio 
between the cases tried and t^ convictions which lead 
to a punishment commensurate with the severity of the 
substantive law. Figures from three important American 
cities are revealing. 

The law of Illinois provides for the odence of cohabita- 
tion in an open state of adultery or fornication a penalty 
of $500 fine or one year’s confinement in gaol, with double 
penalty for a second ofience and treble for a third. From 
January to June 1920 there were arraigned in the Morals 
Court of Chicago 46 persons on the charge of adultery, 
74 for fornication. 1^ dispositions become clear from 
a Table. 



Out of 120 arraignments, therefore, there was a total of 
seven commitments, or j.8 pet cent.^ 

The Pennsylvania statutes provide for fornication a 
fine not exceeding lioo and for adultery a fine not exceed- 
ing $500, imprisonment not exceedmg one year, or both. 
In Philadelphia the jurisdiction of two divisions of the 
Municipal Court is concurrent, one proceeding summarily, 
tihe other by jury. Of the 14 cases fornication arraigned 

in the Women’s Misdemeanants* Division (Summary) 
during the year 1920, eight were discharged, one fine^ 
and five “ otherwise disposed of.” In the Crimififtl 
1 WotdiingtaQ and Tc^ttung. SpttiaUsyi CmrU, 70. 
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Diyision (Jiity), dumig the first six months of 1920, the 
cases were as follows : — 



1 

1 

1 

1 

1 

1 

Rccogniance Fbifeilsd 

} 

Total Convicted 

j 

1 

1 

8 

jl 

Adultery • 

12 

18 

5 

I 


4 

. 

* 

1 

Fotnicatioa 

9 

8 



6 






Out of the 31 tried by jury in Philadelphia there was 
one commitment, or a percentage of 3 >2.^ 


The records of the Municipal Court of the dty of Boston 
(Second Sessions) during 1920 ate mote illuminating 
because mote complete. Ihe severity of the statutory 
law of Massachusetts as to voluntary sex ofiences has been 
already noted. The severity of the law in practice presents 



* Woitliitigtoa Slid Topping. Spitk&ffi 
*IUd.,m£, See limDadyidr year 1911 


'Cmrtt, 1)4-156. 
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Unlike the cases in Qiicago and Philadelphia most of 
the anaignments lesulted in conviction. Over 87 pet cent, 
convictions is unusually high. Eleven per cent, commit- 
ments to penal institutions, though not a consideiahle 
amount ficom an absolute point of view, is compatatively 
high. Let us see what happened to t^ ofiendets who 
wete sentenced to penal institutions. 

They appealed. That is, they exercised their right to 
demand trial de novo in the Superior Court, which varies 
£tom an appeal in the strict sense in that the decision of 
the lower court is not reviewed above but the proceedings 
begin afresh. Three of the 92 persons who were fined for 
fornication demanded a trial de novo. All but five of the 68 
who were sentenced to penal institutions took their cases to 
the Superior Court. In other words, of those committed 
by the Municipal Court, almost 95 per cent, appealed. 



From this ^ we see that the total of those who ultimately 
served sentences in penal institutions was seven, five who 
fidled to appeal from commitments and two who were 
committed by the Superior Court. Which means seven 
commitments out of 396 arraignments for these sex 
ofiences, or just over one per cent. 

1 WotthingtDO and Topping, Speciate^td Ceortt, 167. 
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In SO emphasizing tlie small number of penal commit- 
ments it has not been the intention to infer that confinement 
is the only satisfiurtory punishment for voluntary sex 
offences. Probation may be a fiu better means of treat- 
ment in theory. That it does not always prove so in 
practice in tb^ cases may be due not so much to the 
inherent character of the cases as to defixts in the pro- 
bation system.^ The emphasis has been meant rather to 
point out a chain of three important fiurts in relation to die 
control of sex egression by American law. The first, 
already mentioned, is tiiat a severity of punishment in 
practice ^ch would be commensurate with the severity of 
punishment authorized by the spirit of the statutory regula- 
tion seems, under existing social conditions, to be impos- 
sible. Through some legal mechanism that severity will be 
evaded. 

That fimt depends upon another: the substantive law 
no longer expresses the existing attitude of the people as 
to private, voluntary, non-commerdal acts of sex. The 
situation is expressed emphatically by a commission of the 
Massachusetts Legislature as to the difficulties which its 
investigation had sought to remedy. “From the nature 
of these offenses, usually committ^ under conditions of 
secrecy and concealment, it is difficult to secure evidence 
which is conclusive or even admissible in a court Qr- 
cumstances which seem absolutely convincing to an 
ordinary citizen, if described as evidence in court, do not 
prove the guilt of the person * beyond a reasonable doubt’ 
The rules rf evidence and the methods of court procedure, 
which have been carefully formulated to protect the 
innocent, require certain specific acts and circumstances to 
prove a crime against a person. The unsupported testi- 


Sopedot Court in Boston cady in 1910, the following wu tituatkn on 
lit July 19x1 : one, out of town, was writing tegulariy ; one, in town, 
tep o rt ed tegulariy; one, under medical treatment, was not leporting; 
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mony of one police ofiBcer is nuely accepted. The patties 
concetned, the only othet witnesses, will not testify against 
themselves. The average individual is unwilling to be 
dragged into these cases, even as a witness. Indeed, the 
average citizen in good standing believes that participation 
in the prosecution of any phase of prostitution or any form 
of sex vice is apt to be regarded as rather discreditable or 
in bad form. It is only too true that such activity often 
results in ridicule and in personal, business or political 
detriment to the individusd. . . . Whatever may be the 
intent of the law, the final disposition of these ofienses in 
both the lower and superior courts, and in the variation in 
the sentences given in the difierent courts, indicate that 
this whole class of crimes is treated as though they were 
much less serious ofienses than other crimes.” ^ 

This attitude in turn calls forth a final observation. 
The Puritan tradition as to sex expression, dying more 
slowly by some centuries in America than it died in England, 
is in practice and sodal outlook just as really dying. The 
laws on the statute books remain in worc^g the same, 
even as the English ecclesiastical jurisdiction over morals 
persists in theory. They are not quite so dead as the 
English jurisdiction, because, converted to new purposes, 
their skeleton functions after their flesh has decayed. Till 
the skeleton is buried and a new body materializes to meet 
the need which the old forms fiul in their attempt to meet, 
one may still talk of the legal control in America of voluntary 
sex expression. 

I Massachusetts, Report of Cornmunoo, jo f. 
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Two fiuls stand out in telief from this study of the law of 
sexual morality. The one is, that the m^ods of legal 
control of sex expression have varied widely throughout 
Anglo-American history. The other is, that the attitude 
behind the law, the doctrine of sexual morality itself, has 
varied not at alL The doctrine is the doctrine of chastity 
which was developed by the early Christian Fathers out 
the customs of primitive peoples and out of their enuncia- 
tion in ancient Hebrew law. That doctrine, conceived 
amid the emotional and religious disturbances of the 
Roman Empire, is the doctrine to which English law has 
sought again and again to give expression for English 
peoples. The numbu of attempts is of itself an indication 
of the difficulties and the fSulures. 

When the difficulties of legal control are so great and 
the fulures so obvious, why should the law have sought 
to mflintain the doctrine of chastity ? Why has the ques- 
tion of morality entered into a voluntary sexual connexion 
which does not injure the two persons taking part in it or 
any third person, and which, moreover, can do no injury 
to the child which may be engendered by it ? ^ The answer 
is, that though no individual may suffir by voluntary 
non-marital sex expression, society conceives itself to be 
suffi^g. It is losing potential strength. 

The vital statistics support this conception. Parents 
who indulge in extra-marital sexual activity show a lesser 
fS^nindity than married patents, and their offipring are less 
likely to survive infimey. European averages indicated 
some years ago that whUe loo prostitutes will give birth 
in their life to 6o children, loo married women will give 
birth to between 400 and 500 children.* Of fiunilies in 
which there ate actions brought for dissolution of marriage 
on the ground of adultery a noticeable plurality have no 

>Fotel. See Oao EXOm, TuA ^ S0M Hj^, t6t B. 

* MuUwU, 0}, 494. Hioa^ the Uttb-tate hi Un gtamt at pt eien t k twni-h 
lower than tte figiue give&, the dkptopotttoo u ^ obviou* ; Regkttu- 
Geoetal, 1917, Test, 119. 
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cfaildten and only a vety few have mote than one child.^ 
Mote impottant is the disptopotdon in mottality-tate 
between legitimate and illegitimate childten. The tado of 
sdll-bkths is much lowet among the childten of matiied 
parents. The deaths of infents born to mattied patents 
ate much fewer in ptopordcm than the deaths of ill^d- 
mate infants. In England and Wales in 1926 for every 
too deaths of legitimate infents, there wcte over 190 deaths 
of illegitimate infants.* Thtoughout Europe this dis- 
proportion is appreciable and in some countries even 
greater than in England.* It is said also that the childbed 
mortahty of unmarried mothers is twice as great as that 
of married mothers.* 

The consequence of these fects is that the persons who 
indulge in non-madtal sex egression have be^ dying out 
and breedmg themselves out. Unmarried women and 
divorced parents have few children proportionately who 
survive infancy. Parents who are living according to the 
social conventions instil in their children those same con- 
ventions. The children who in practice disbelieve those 
teachings will themselves have less chance of progeny. 
The conventions of sexual morality have thus maintain^ 
themselves. 

One must not lose sight of the feet, however, that these 
statistics are related to time and place. They a|^ly to 
Qiristian countries where the Christian doctrine of sex 
morals is bedded in custom and in law. It is that custom 
and law which may itself create the conditions on which 
the statistics are founded. Unmarried mothers may more 
often die in childbirth because they are improperly cared 
for. Their children may be still-bom because of the 
unsuccessful attempts at abortion or, bom alive, may die 
in infency from la^ of paternal support and the inability 
of the mother to make material provision for a child to 
which a sodal stigma attaches. 

Conceivably this social attitude is breaking down. 
Society no longer benefits so largely from conventional 

1 Regutru-Gcnetal, 19x7, Tobiex, Put K, Civil, p. 77, tible F. 

•ji27i9i6.T«t,p.i7. 'Webb, 195. * MulhidL 
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mattiage because even urithin legal marriage proportionally 
fewer childrea are bortL The correlation between the 
marriage and birth-rate, once accqited as being in the 
nature of things, is no longer indhputable. Norway is 
the only European country where the rates show any pro- 
portionate deaease. In ^gland and Wales the birth-rate 
is decreasing almost four times as nq>idly as the marriage 
rate. In some countries the proportionate decrease is fiu 
greater.^ The spread of information on contraception has 
made the birth of children more within the control of the 
parents. Economics may be coming to be more the con- 
sideration in propagation than are religion and morals. 
Medical care has b^ so extended to the poor that un- 
married mothers and illegitimate children receive more 
scientific treatment. Sod^ service is making provision 
for the unfortunate, no matter the legality of their birth or 
the morality of their private Uves. These social tendencies 
may be the basis for the present non-administration of the 
law relating to sex expression in England and the vicarious 
administration in America. 

Conceivably the modification of attitude toward the laws 
of sexual morality is but an example of a changing atti- 
tude toward all substantive legal control There have been 
periods when people were prone to seek by means of legis- 
lation a North-west Passage to the millennium. Possibly 
there is a growing realization of the limits of legal action, 
a realization that a social penalty is not necessarily a legal 
penalty, that dvil punishment is not a serious deterrent 
where the offender retains the good opinion of his fd- 
lows, and that punishment is not lacking when the offence 
creates social ostracism. The declaration of the criminality 
of an act may be coming to be considered a question not 
of moral righteousness but of sodal expediency. If the 
State comes to the condusimi that it costs more to attenq>t 
to punish a vidous act criminally than it is worth socially, 
a More to prevent it by police regulations is in no sense 

m nnfr^flfiring it,* 
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In tlie histoty of English sexual motality thete have 
been fiu» occasions where the law sufficiently expressed 
the social attitude of the people to make possible its literal 
enforcement Among the Anglo-Saxons and among the 
early American Puritans the law may thus have met a &it 
degree of success. But even there the law was not so 
much expressive as repressive. Harmony is not the same 
thing as order resting on mere repression. Even where 
the legal control of sexual activity has been most eflGxtive, 
the stifled impulses have persisted and emerged in other 
forms. That the emergence was unconscious was none 
the less dangerous. 

The laws restraining voluntary non-marital sex expres- 
sion served a real purpose in integrating and maintaining 
fiunily relationships at times when, but for restraint, the 
benefits of fiunily organization might have had difficulty 
in developing. Some of those benefits have now been 
superseded by other social developments ; some have been 
so firmly established as to depend no longer upon the 
criminal law for their continuance; with the rise of the 
sciences of psychology and sociology some have ceased 
to be questions of legal repression and have become 
questions of medical and sodal regulation. Though the 
forms of control have changed, the fact of control, less 
tangible, still persists. 
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Stqihen, Ku^ 71 ff., 76 
Stenbty and Incontiaeooe, 14 
Steward, Manonal, 1x7 ff. 

Stews. See Broths 
Stt]l-4>irths, XI 3 
Stocks, 1x8, 186 

Stratford, Archbishc^, 114 f., 117, 
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Subiaco, 4x 

Summoners. See Appantors 
Suspension, 87 f. 

Sweet, Rev. J. B., 174 
Syphihs, HI 

Taboo, Sbxuai., 4, 8 f. 

Taatus, 47 
Talmud, ai, 34 
Tamar, aa f. 

Templars, 106 

Temporal Law, m general, c. vm; 
Anglo-Saxon, J4-J9, fi? f ; Non- 
man, 70 f., 74; Puritan, c. z, 
paittm , after RHormaUon, 89 f.. 


167, 170 fl 


j8, 4a, 194 


TettulUan, 4a f., 63 
Theda, 38 

Theodore, Atchbiahop, 30, 60-63, 
6j f., 115 
Thetaputse, 37, 33 
Thorold Rogers, 104 
T^tita, 28 

“ Tobias Nights,” 64 and note 
Toleration Act, 160 
“ Touters,” 79 f., lai f. 

Towns, doty to rq ^ * 

129 ; jurisdktio 
ence, 131 

Trent, Council of, 90 
Trial. See Ptocednre, Judidal 



lAtCRASTtiT. See looofitiiienoe 
Unnatntml Vice. See BetdelUy; 
Homoeexuality : FfetretBlon* ; 


Unnk. Stint, j8. 9} 

Valbsians, 41 
Vendetta, 48 

Veneieal Diaeate, no f., 207 
Victoda, Queen, 163 . 166 
Villelni, 100, 116, 123, 127-13X 
Vliginia, 180 

Vkginity. SeeChattitj; Maidage 

Vt Vb J* J»* 9J J 

mge with duiat, 39, 41. 93 
Vlaiti&on, 78 
Vital Statiadca, 214 f. 


Wahet of Hemingfaeig, 

Walworth, Sir Wulkm, 105 
Wartanty of Chaatity. 12, ^ f. 
Warrion, chaatity of. 7, 13 ; dangera 


Whipping. 183 f., 189, 191 f., 202 

^tgift,i« 

Widom, 16, 37 f., 40 
Wlfe-pnrchaae, 4 ft, ii ff., 47 f. 
Wlhtred, King, 53, 36 
WiUrcda, Saint, 53 
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the Conqueror, 54, 70 

W^Uttm of k^lmeabory. xo6 
William and Mary, X&4 1 . 

William Rnfiia, 76 
Wincbclaey, Ardbblahc^, 86 
Winchester, Bidiop of, X03 ; Synod 
of, 86 ; Statute of, X34 ; " Win- 
chester Geese,” X05 
^inthrop, John, X90, X95 
Wiseman, Richard, xxx 
Witana, 55, 70 
Witnessea, 8x f., x4x, 1 

Womai^ attitude tow , 

4: Hebrew, ix, 26 £.; 

f.;r 


Women, 


See Foreign 


Worcester, Bishop of, 15 x 
Writs. Scb Prohihuion: Le tt e ts 
Missive : Sfffufifm*} Service of 
Writs 

Wydifie, X02, X03, xx6 f., 123 

Yahvbh. 16, 18 f., ax f. See also 
Gods 

Year-Book Cases, dted, 13a f., 134, 
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